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Introduction 


This monograph is designed to help labor and management representatives deal effective- 
ly with the grievance arbitration process. The authors have strived to present useful infor- 
mation in a manner understandable to the non-lawyer advocate responsible for preparing 
and presenting a case before an arbitrator. 

This text is not the last word on the topic, rather it is a synthesis of the authors’ training 
and experience in arbitration. If the reader has an interest in further research he or she is ad- 
vised to consult the various sources mentioned throughout this text. 


|. Pre-Arbitration Considerations 


Preliminary Matters 


Grievance arbitration is designed to be a fast and inexpensive process for resolving dis- 
putes under a collective bargaining agreement. Competent arbitrators are available to 
decide whether the agreement has been violated and what remedy should ensue. However, 
arbitration is not a panacea nor is it a substitute for agreement between the parties as to 
how a particular matter should be resolved. Because arbitration is less time consuming and 
expensive than other dispute resolution techniques it is susceptible to abuse and overuse by 
the parties. Arbitrator Sinicropi cites the following examples of how misuse of the arbitra- 
tion process occurs: 


1. The steward who wants to get re-elected. The union steward has under his jurisdic- 
tion a chronic complainer who often fabricates complaints or searches out imaginary 
grievances. After proper examination, the steward, for political reasons, decides to 
take up an inappropriate or unfounded case rather than tell the person that he or she is 
wrong. The steward would rather have the foreman say no, or let the grievance go up to 
a higher level, because the steward wants to remain a nice guy, get re-elected or not get 
involved in controversy. The foreman knows he must reject the complaint. More im- 
portant, he knows if this situation happens with any regularity he can’t trust the 
steward on any case he brings forward. Consequently, friction and disagreement 
between them increase. 

z 2. The foreman who doesn’t want to lose face. The foreman errs in an order he issued. 
While he knows he’s wrong, he continues to hold to his position despite a meritorious 
grievance because he feels he’ll “‘lose face”’ if he concedes his error to an employee or to 
the union. Therefore, he refers the grievance to higher levels and is sometimes defended 
by top management people because they feel they can’t undermine their foreman’s 


authority. Management reasons that if the case goes to arbitration, the foreman has a 
chance of being sustained. Should management lose, the arbitrator will shoulder the 
blame, not the foreman. In this case, the mutual respect between the steward and the 
supervisor, and between the supervisor and his superiors, has been eroded. 

3. The union that tries to amend the contract through the grievance procedure. Often, 
union leaders find that a management action which is unpalatable to them can’t be ef- 
fectively dealt with through contract negotiations. As a result, they promote grievances 
dealing with the question. Their strategy is to make the company “‘see the light.” But in 
the meantime, the entire grievance machinery suffers: there’s a flood of complaints 
awaiting processing and foreman-steward relationships are strained. In this case, the 
arbitrator is often asked to make contractual decisions which should be left to the 
negotiators. 

4. The company that wants to centralize decision-making. In some cases, manage- 
ments require their first-level supervisors to refer all grievances to the labor relations 
department or, in other cases, to always answer the grievance negatively. Their 
strategy is to centralize all decisions, but they have essentially eliminated the lower 
steps in the grievance procedure and at the same time destroyed the authority of their 
supervisor. He’s now perceived by the union as an errand boy. The basic association 
between the steward and the foreman is very ineffective in these situations. 

5. First-level representatives who are not trained. When the union and the company 
both fail to educate their first-level representatives as to the contract provisions and 
relevant law, these representatives will shuttle the grievances to higher levels. In this 
case, no meaningful association can develop. 


In order to cure abuse of arbitration, he offers the following advice: 

1. The steward should never take up a grievance without proper investigation and a 
belief that the grievance is justified. 

2. The supervisor should always listen to the complaint and honestly answer it. If he 
doesn’t have the answer he should consult higher authority, but he should answer the 
complaint. 

3. Both parties should attempt to settle the dispute with dispatch. 

4. Knowledge of the agreement, shop practices and relevant law is essential to both 
the steward and the foreman. 

5. Grievance discussions should be kept oriented toward the facts in dispute and not 
directed toward the personalities involved. 

6. The foreman and the steward must have the courage to make unpopular deci- 
sions. Mutual respect is essential and is more important than being well liked, should 
the choice be necessary. 

7. Grievances which are thought to have merit should be encouraged by the steward 
and not suppressed by the foreman. 

8. Grievances without merit should be discouraged by the steward and not under 
any circumstances given credence by the foreman. 

9. Horsetrading or backdoor settlements should be avoided. 

10. The foreman should not seek to make settlements outside the grievance 
procedure - this may be perceived by the steward as a tactic purposely devised to cir- 
cumvent him. 


11. The steward and the foreman should be respectful of each other’s positions and, 
when possible, should attempt to resolve the problem in a manner which minimizes the 
difficulties for the other party. 

12. Stewards and foremen must keep informed of settlements and interpretations of 
the agreement and use these as guides for what to expect in the future. 

13. Frequent meetings among stewards and among foremen are helpful in grievance 
adjudication. 

14. Arbitration should not be used as a crutch to avoid decision-making.! 


The parties should not rely on the arbitration process to achieve what they are capable of 


but unwilling to do. Arbitration should be reserved for cases which cannot be resolved 
through good faith attempts at settlement through the various steps of the grievance 


procedure. 


Initial Preparation 


When faced with an unresolvable grievance the person responsible for presenting the 


arbitration case must make an independent assessment of the situation in preparation for 
the hearing. Arbitrator Elkouri offers the following checklist for preparation of cases for ar- 
bitration: 


gf 


a) Review the history of the case as developed at the pre-arbitral steps of the 
grievance procedure. 

b) Study the entire collective agreement to ascertain all clauses bearing directly or in- 
directly on the dispute. Also, comparison of current provisions with those contained in 
prior agreements might reveal changes significant to the case. 

c) So as to determine the general authority of the arbitrator, and accordingly the 
scope of the arbitration, examine the instruments used to initiate the arbitration. 
d) Talk to all persons (even those the other party might use as witnesses) who might 
be able to aid development of a full picture of the case, including different viewpoints. 
You will thus better understand not only your own case but your opponent’s as well; if 
you can anticipate your opponent’s case you can better prepare to rebut it. 

e) Interview each of your own witnesses (1) to determine what they know about the 
case; (2) to make certain they understand the relation of their testimony to the whole 
case; and (3) to cross-examine them to check their testimony and to acquaint them with 
the process of cross-examination. Make a written summary of the expected testimony 
of each witness; this can be reviewed when the witness testifies to insure that no impor- 
tant points are overlooked. Some parties outline in advance the questions to be asked 
each witness. 

f) Examine all records and documents that might be relevant to the case. Organize 
those you expect to use and make copies for use by the arbitrator and the other party at 
the hearing. If needed documents are in the exclusive possession of the other party, ask 
that they be made available before or at the hearing. 

g) Visit the physical premises involved in dispute to better visualize what occurred 
and what the dispute is about. Also, consider the advisability of asking at the hearing 


1 Sinicropi, Preventing Grievances From Ending Up in Arbitration, para. 42,124 Industrial Rela- 


tions guide, Prentice-Hall, Inc. (1971). 
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that the arbitrator (accompanied by both parties) also visit the site of the dispute. 

h) Consider the utility of pictorial or statistical exhibits. One exhibit can be more ef- 
fective than many words, if the matter is suited to the exhibit form of portrayal. 
However, exhibits which do not “‘fit”’ the case, and those which are inaccurate or mis- 
leading, are almost certain to be ineffective or to be damaging to their proponent. 

i) Consider what the parties’ past practice has been in comparable situations. 

j) Attempt to determine whether there is some “key” point upon which the case 
might turn. If so, it may be to your advantage to concentrate upon that point. 

k) In “interpretation” cases prepare a written argument to support your view as to 
the proper interpretation of the disputed language. 


m) Research the parties’ prior awards and the published awards of other parties on 
the subject of the dispute for an indication of how similar issues have been approached 
in other cases. 

n) Prepare an outline of your case and discuss it with other persons in your group. 
This insures better understanding of the case, and will strengthen it by uncovering mat- 
ters that need further attention. Then, too, it will tend to underscore policy and strategy 
considerations that may be very important in the ultimate handling of the case. Use of 
the outline at the hearing will facilitate an organized and systematic presentation of the 
case., 


Settling the Case 


Upon completion of a thorough investigation of the case the advocate will be in a position 
to take a hard look at whether settlement attempts should continue. If a party believes the 
case is significant and a strong likelihood of prevailing exists he or she may be unwilling to 
compromise. However, many arbitration cases are not susceptible to win or lose categoriza- 
tion. Victory may turn on contractual language which is unclear, facts which are subject to 
question, precedent which supports more than one proposition on the same issue and 
equities which favor both sides to the dispute. These variables will determine the outcome of 
arbitration and, in cases of relatively minor significance, settlement may be the smartest 
way of handling the situation. Where the costs of settlement exceed its benefits continuation 
of the grievance will normally follow. 


2 Elkouri and Elkouri, How Arbitration Works, 3rd Ed., The Bureau of National Affairs, Inc., 198- 
199 (1973). 


ll. Standards of Arbitral Review 


Discipline Cases 


1. Just Cause. 

Employer disciplinary actions are common subjects of grievance arbitration. Such ac- 
tions, when reviewed by arbitrators, are measured against a standard of reasonableness 
referred to as “just cause,” “‘proper cause” or “good cause.’’ Many agreements specifically 
use these terms and, where silent, arbitrators have read them into the agreement.' Just 
cause is a flexible rule incapable of exact definition. Decisions of arbitrators have es- 
tablished a pattern by which an employer’s disciplinary action may be judged. Abitrator 
Dougherty described the following test of an employer’s action in the Enterprise Wire Com- 
pany” case: 


a) Did the employer give the employee forewarning of foreknowledge of possible or 
probable disciplinary consequences of the employee’s conduct? 

b) Was the employer’s rule or managerial order reasonably related to the orderly, ef- 
ficient and safe operation of the employer’s business?* 

c) Did the employer, before administering discipline to an employee, make an effort 
to discover whether the employee did in fact violate or disobey a rule or order of 
management? 

d) Was the employer’s investigation conducted fairly and objectively? 

e) At the investigation did the employer obtain substantial evidence or proof that the 
employee was guilty as charged? 


‘In modifying an employer’s disciplinary suspension of an employee from two days to a written 
reprimand where the collective bargaining agreement was silent as to just cause, Arbitrator 
Seidenberg stated: 

The parties have voluntarily entered in a collective bargaining agreement. By this very act 

Management has restricted to a degree the ambit of its permissible unilateral action in disciplin- 

ing employees .. . The employer has agreed to share his authority and no longer has sole and 

unilateral control over employees’ wages, hours and conditions of employment - which perforce 
also encompass disciplinary sanctions for employee violations of the provisions of the collective 
agreement. It follows that if the employer is to prevail in contested matters involving discipline, 

it must be prepared to convince the union that its disciplinary action was founded on just or 

good cause. 52 LA 547, 551 (1969) 


246 LA 359 (1966); See Appendix C for a complete copy of the text of his remarks. 


3 E.g., case where teacher/coach reinstated after being terminated for wearing sideburns differing 
from School Board’s policies. 60 LA 397 (Roumell, 1973) 


f) Has the employer applied its rules, orders and penalties evenhandedly and without 
discrimination to employees similarly situated‘ 

g) Was the degree of discipline administered by the employer in a particular case 
reasonably related to (1) the seriousness of the employee’s proven offense and (2) the 
record of the employee in his service with the employer? 


2. Burden of Proof. 
a) Criminal Conduct. 


In cases involving activity which can be categorized as criminal conduct, arbitrators have 
required the employer to prove the employee committed the act in question beyond a 
reasonable doubt. In the Grayhound Lines-West case Arbitrator Block stated: 

The Arbitrator has carefully considered this question relating to quantum of proof in several re- 
cent cases involving discharge for an offense that also constituted criminal conduct. He has 
reviewed the decisions of other arbitrators, pondered the various alternatives, and weighed the 
impact of an adverse decision upon the Grievant - an impact which has repercussions that trans- 
cend the loss of his present job. Based upon these considerations, the Arbitrator has concluded 


that proof beyond a reasonable doubt is the appropriate criterion in discharge cases involving 
criminal conduct. 61 LA 44, 56 (1973) 


b) Moral Turpitude. 

Employers have also been held to a high standard of proof where the act in question con- 
stitutes moral turpitude. Dunlop Tire & Rubber Corp., 64 LA 1099 (Mills, 1075) (and cases 
cited therein). 

c) Other Cases. 

Where the employee activity does not constitute acts involving criminal conduct or moral 
turpitude arbitrators have adopted a less exacting standard from the employer. In a case in- 
volving a refusal to perform duties as ordered, Arbitrator Seidenberg required the employer 
to prove its case by showing substantial competent evidence of wrongdoing.’ In a case in- 
volving an employee working under the influence of alcohol, Arbitrator Dugan sustained a 
discharge where the employer proved its allegations by substantial evidence of record.® 


Contract Interpretation Cases 


In negotiating an agreement the parties can at best only attempt to anticipate potential 
major areas of concern. It is simply impossible for the parties to anticipate when negotiating 
an agreement all areas of concern or the precise nature of a potential dispute in an area of 
anticipated concern. Accordingly, the rules of labor contract construction as typically ap- 
plied in grievance arbitrations are set forth below as guides to construing the collective 
bargaining agreement. 


‘E.g., Openly amorous indulgence and sundry misbehavior of TWA pilot and stewardess. Pilot 
fired - stewardess reinstated by employer. Arbitrator reinstated the pilot. 57 LA 99 (Turkus, 1971) 


° National Lawyers Club, Inc., 52 LA 547 (Seidenberg, 1969). 
® Parkview-Gem, Inc., 59 LA 429 (Dugan, 1972). 


The rules of contract construction, which fall into either a “primary” rule or a “‘secon- 


dary” rule category, have been best summarized by arbitrator Clarence M. Updegraff.’ 
These rules are as follows: 


1. 


“Primary rules of interpretation” may be briefly summarized as: 
a) The common or normal meaning of language will be ascribed to the provisions of a 
contract unless circumstances show a special meaning is justified. 
b) Where technical words have been used, they will normally be given the intended 
technical meaning unless it clearly appears by local usage or otherwise that a different 
intention was mutually agreed upon by the parties. 
c) The entire agreement should be read as a whole, and every part of it interpreted 
with reference to all other parts. It should be so intrepreted as to give effect to its entire 
general purpose, if possible. 
d) Consideration should be given to the circumstances under which the writing was 
negotiated or made. 


2. Certain rules of interpretation which are commonly designated ‘“‘secondary” are 
summarized follows: 


a) An interpretation that gives reasonable, lawful and effective meaning to all 
manifestations in the writing is preferred to an interpretation that leaves a part of such 
a manifestation unreasonable, unlawful or of no effect. 

b) The principal apparent purpose of the parties is given great weight in determining 
the meaning to be given to each manifestation of intention or to any part thereof. 

c) Where an inconsistency is found between general provisions and specific provi- 
sions, the latter ordinarily qualify the meaning of the general provisions. 

d) Words or other manifestations of intention that bear more than one reasonable 
meaning shall be interpreted more strongly against the party by whom they were writ- 
ten unless their use by him was required by law. 

e) Written provisions inconsistent with printed provisions in the same agreement are 
preferred over the printed. 

f) If public interest is affected, an interpretation favoring the public is preferred. 


Summary 


Advocates preparing for arbitration should be aware of how neutrals view the issues in 
dispute. The standard of proof required or contract interpretation methodology used can 
have significant impact on the result of the arbitration process. These matters should be 
analyzed as soon as possible before the hearing in order to apprise the advocate of the type 
of proof necessary to prevail and the arguments which can be developed to help enhance set- 
tlement and insure victory. 


7Arbitration and Labor Relations (3rd Edition), Bureau of National Affairs, Inc., Washington, 
D.C. (1970). 


lll. Selecting the Arbitrator 


One of the unique aspects of grievance arbitration is that the parties have an opportunity 
to select the person who will decide their dispute. The parties may mutually select an ar- 
bitrator without assistance from an outside agency, or alternatively, select one from a list of 
arbitrators sent them by the Federal Mediation and Conciliation Service (FMCS), the 
American Arbitration Association (AAA) or possibly a state agency. The agency generally 
sends the parties an odd-numbered list of arbitrators (3, 5 or 7) along with background data 
on each arbitrator. The parties will usually research the background of the persons on the 
list in an attempt to develop a rank ordering of names from least acceptable to most accep- 
table. From this rank order, the parties alternatively strike names until one name remains. 

Since arbitrators have different backgrounds and varying attitudes on selected issues, it 
is important that the parties select an arbitrator who will likely understand all aspects of 
their position. For example, if a case has substantial industrial engineering issues, a person 
with an engineering background may be attractive. Similarly, a complicated subcontracting 
case with legal ramifications may be better handled by a lawyer. 

In determining the relative acceptability of an arbitrator the parties must go beyond ob- 
jective background data. A thorough search for information concerning how a specific ar- 
bitrator has ruled in similar cases should be undertaken. In this regard, the parties may rely 
on the opinions of persons familiar with cases decided by the listed arbitrator. Local, state 
or national management or union groups may maintain a record of this type of information 
as a service to their members. In addittion, commercial sources are available which provide 
data about arbitrators (e.g., Bureau of National Affairs, Commerce Clearing House and 
Simpsons). Law firms regularly dealing in arbitration for unions or management often 
maintain their own records of arbitrators. However, none of these sources can be complete- 
ly reliable because they may not provide accurate qualitative data. Moreover, their opinions 
may be based on factors not present in the case immediately at hand. There is no substitute 
for an indepth analysis of relevant cases written by an arbitrator.’ The time spent searching 
for cases decided by the proposed arbitrator is well worth the effort since the parties can 
gain critical insights into an arbitrator’s reasoning process from a review of his or her deci- 
sions. A judgement can then be made as to the arbitrator’s potential views of specific issues, 
facts and evidence in the case currently before the parties. If research indicates that an ar- 
bitrator has decided earlier analagous cases in an unsatisfactory manner, that arbitrator 
should be struck from the list. In some cases the parties may agree that all of the named 
persons are unacceptable. In this case the listing agency may be requested to submit a new 
list of names for consideration. 


'See Appendix B for a list of commercial publications containing decision of arbitrators and 
sources of information about arbitrators. 


For example, in reviewing whether or not a nontenured teacher was rightfully terminated 
because of inability to maintain classroom discipline, one arbitrator upheld the employer’s 
decision and refused to substitute his judgment for the employer’s. He reasoned that the 
employer’s administrative staff is presumed to have ability to adequately evaluate. The ar- 
bitrator then went on to find that substantial evidence supported the employer’s conclusion 
that the grievant did not possess abilities necessary to become a successful tenured teacher.” 

However, nontenured teachers were denied contract renewal in Warren Consolidated 
Schools’ and Toledo Board of Education‘ cases. In those cases, the arbitrators ordered the 
employers to reinstate the teachers involved. In the Warren case, the arbitrator closely 
scrutinized evaluations made by the employer and concluded that they lacked depth and did 
not adequately warn the teacher in manner conducive to correction of the acknowledged 
(and substantial) deficiencies. Moreover, the arbitrator concluded that mitigating circum- 
stances existed to excuse the teachers’ shortcomings. In Toledo, the arbitrator was faced 
with a number of written teacher evaluation forms, some of which were incomplete. Of 
those forms which were completed, the teacher generally received satisfactory ratings. The 
record indicated that the teacher had refused to accept a teaching assignment, ignored 
recommendations of an evaluator, and shook and chastised a football player in the presence 
of spectators. Yet, he was reinstated in part because the arbitrator felt that “he should not 
be expected to have the finesse, skill and judgment of a veteran teacher.” 

When confronted with a case involving reliance on evaluation of employees, the attitude 
of an arbitrator concerning the efficacy of the employers evaluation procedure is critical. If 
an arbitrator indicates he will give presumptive credence to the employer’s evaluations 
without a critical review, the parties should be aware of this propensity. Such an attitude 
will serve the employer well since defense of the subjective evaluation can prove to be very 
difficult. The union, however, may desire to attack the evaluation process and may be stifled 
by such an attitude by the arbitrator. The latter cases involving close scrutiny of the evalua- 
tion process and a refusal on the part of the arbitrator to defer to the judgment of the 
employer illustrates the other side of the same issue. A union seeking critical review of the 
employer’s judgment will look favorably on selecting arbitrators who have indicated wil- 
lingness to supplant the employer’s decision with their own view of what action the employer 
may legitimately take in response to evaluated performance. Such “‘second-guessing” would 
be anathema to the employer and an attempt to strike those names would likely be made. 


Summary 


The major point which must be stressed is that the selection of an arbitrator is no simple 
task. More is involved than merely obtaining decisions and ascertaining how many times 
the arbitrator ruled for management as opposed to ruling for the union. Indeed, such a 
method of determining whether an arbitrator is ‘‘acceptable” is not only incomplete, but 
may result in an incorrect judgment of the arbitrator’s philosophy. For example, a tally of 
vd 


2 East Orange Board of Education, 65 LA 537, (Kaut, 1975). See also Turner Unified School Dis- 
trict, 64 LA 248, (Silver, 1975). 

356 LA 357, (Heilbrun, 1970). 

453 LA 792, (Walsh, 1969) 
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the number of times that an arbitrator ruled for management relative to the union may 
reveal a score of four-to-one, yet such an arbitrator may be unacceptable to an employer. It 
is entirely possible that the apparent management emphasis is illusory because the par- 
ticular arbitrator under consideration was only presented with cases where the weight was 
overwhelmingly in favor of the employer so that even if the arbitrator substituted his judg- 
ment in favor of management’s, the result would be the same. In such a case the union, 
based merely on a “‘won-lost tally”, may reject an individual who, other considerations 
equal, may be the best person on the list. Again, the advocate is advised to carefully review 
the decisions of the neutral before concluding that a person is either acceptable or unaccep- 
table. While “‘won-lost’’ considerations may be important, rarely (if ever) are they dis- 
positive of an arbitrator’s philosophy. 


IV. Preparing for the Arbitration 
Hearing 


The Facts 


After a thorough investigation of all relevant events surrounding the grievance in ques- 
tion, the parties will be confronted with a collection of data. This information must be 
organized in a manner supportive of the positions taken by the parties at the arbitration 
hearing. For example, in a case of discipline involving discharge the following facts, among 
others, will invariably emerge: 


a) The nature of the alleged act; 

b) Grievant’s personnel record; 

c) Impact of the act on the employer’s business; 

d) Statements made by supervisory employees concerning the grievant’s past work 
record as well as statements relating to the current situation; 

e) Contract language; 

f) Statements made by the grievant; 

g) Letters and memoranda; 

h) History of disciplinary action taken against other employees in similar circum- 
stances; 

i) Date grievance was filed. 


From the facts discovered in investigating the grievance, the parties will be able to deter- 
mine the issues in the case. Only an exhaustive list of facts will give the advocate the infor- 
mation needed to determine a// the issues in the case. In turn, resolution of the issues will 
determine the outcome of the case. A case may have many different issues, some more 
significant than others. In this regard, the advocate’s duty is to organize and present these 
issues in a clear, logical manner supported by provable facts. 


The Issues 


A case should be distilled to its essential features and those features should be 
denominated the main issues. The main issues should, in a nutshell, cover the advocate’s en- 
tire case. The main issues in turn will be supported by the subsidiary issues in the case; each 
subsidiary issues will, in turn be supported by the provable facts garnered in the in- 
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vestigatory phase of the grievance procedure. In the discharge example, the main issues of 
the case could be as follows: 


d) 


WAS THE GRIEVANCE FILED IN A TIMELY MANNER? 

DID THE GRIEVANT COMIT THE ALLEGED ACTS? 

DID THE EMPLOYER’S DISCIPLINE VIOLATE THE TERMS OF THE 
CONTRACT? 

WAS THE DISCIPLINE EXCESSIVE? 


The particular facts of the case will determine how many subissues will fall under each of 
the main issues described above. As an example the following outline is a breakdown by 
constituent subissues of the main issue concerning whether the discipline meted out was ex- 
cessive and therefore subject to modification by the arbitrator. The provable facts in sup- 
port thereof are then placed below the relevant subissue entry. 


A. THE DISCIPLINE WAS APPROPRIATE AND NOT SUBJECT TO 
MODIFICATION BY THE ARBITRATOR. 


1. 


ah 


The Nature of the Act Committed by the Employee Warranted Discharge. 
a) Fact: The employer is in a service business in which employee behavior and 
treatment of the public is important to its well being. 
b) Fact: While on duty, the grievant insulated a client of the employer by swearing 
and pushing the client during an argument. 
c) Fact: Other customers left the employer’s business in fear of the grievant and 
are fearful of returning. 
d) Fact: The grievant’s co-employees see him as a bully and are in fear of his 
temper. 
e) Fact: Potential customers will not patronize the employer’s business because of 
what they heard about the grievant. 


In Light of the Grievant's Poor Work Record Discharge Was Appropriate. 
a) Fact: The Grievant had a poor attendance record (unexcused absences, tar- 
diness, leaving work early, etc.) 
b) Fact: The grievant committed prior acts of insubordination. 
c) Fact: The grievant’s work performance, as evaluated by the employer, was un- 
satisfactory. 
d) Fact: The grievant was given notice of his deficiencies, opportunity to improve 
and has been disciplined in the recent past. 


The Contract Language Precludes the Arbitrator From Modifying the 
Disciplinary Action of the Employer. 
a) Fact: The contract language states that the arbitrator is limited to determining 
whether the act in question was committed by the grievant. 
b) Fact: Notes taken in bargaining over the contract language in question indicate 
the parties agreed not to allow the arbitrator to modify disciplinary actions where 
the employee committed the acts in question. 
c) Fact: In past cases of discipline arbitrators refused to modify the discipline 
meted out. 


The facts relied upon to support the various issues of the case must be proven at the hear- 
ing. Certain facts may be agreed to by the parties and so stipulated at the beginning of the 
hearing (€.g., certain provisions of the collective bargaining agreement). Other facts will 
have to be proven by oral testimony and exhibits. When developing a case outline, the ad- 
vocate should include a description of how the facts will be proven; which witnesses will 
testify to those facts; which exhibits will be introduced by the various witnesses: and what 
problems may arise concerning the evidence (evidentiary matters are covered in other sec- 
tions of this monograph). When potential problems may arise concerning testimony or ex- 
hibits the advocate should be prepared to argue in support of acceptance of the evidence by 
the arbitrator. For example, if certain testimony may be attacked as hearsay the advocate 


should be prepared to show why it should be admitted (e.g., an exception to the hearsay 
Tule). 


Preparing Witnesses 


During the investigatory stages of the grievance procedure witnesses will be interviewed. 
The information provided by these witnesses must be evaluated for potential use at 
the hearing. Witnesses with the ability to testify to material facts relevant to the case must 
be selected. Sometimes more than one witness will be able to testify to particular facts. 
Here the advocate should rank order the value of these witnesses to his case. The best 
witnesses will be persons who have first hand knowledge of the facts in question and will be 
able to convey information to the arbitrator in a believable manner. They should also be 
capable of withstanding cross examination by the opponent. Strong witnesses should be 
used to establish facts and weaker witnesses may be used in a secondary role to corroborate 
facts or further “‘flesh-out”’ facts supporting the advocate’s case. All witnesses should be 
thoroughly prepared for direct and cross examination. 

Witness should also know how their evidence fits into the overall pattern of the case in 
order to allow them to be of maximum value while testifying. Witnesses must understand 
that they will testify to the facts of the case and not to their opinions regarding the relative 
merits of the position of the parties. Their testimony should be sincere, direct and 
believable. They should not argue, lose their temper or engage in any other behavior which 
would reflect negatively on the value of their testimony. 

In order to facilitate the appearance of candor, witnesses should not attempt to memorize 
answers to questions nor should they read answers from a script. On the other hand they 
should be able to testify with full recollection of the facts. In order to insure this the ad- 
vocate must carefully prepare the witneses for testifying. One convenient technique is the 
usg of a T question and answer form. The form can be filled out by the advocate in the 
presence of and with the aid of the witness. This allows the witness to become intimately 
aware of the flow of questions and responses while simultaneously building confidence. 
Once the form is completed the advocate can review it with the witness until the witness can 
answer all of the questions in a relaxed, honest manner. 
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Name of Witness 


Question Answer 


John Jones, 130 Park Plaza, New York, 
New York. I work for Employer X. 


1. Please state your name, address, and 
place of employment? 


2. How long have you worked for the em- 
ployer, what is your job title and how long 
have you held this job? 


10 years, I am supervisor of ABC depart- 
ment and have been for 7 years. 


3. What are your duties? Direct supervision of all employees in ABC 


department. 


4. In the course of your duties, did you Yes. 
have occasion to evaluate the 


work of the grievant? 


5. I show you what has been marked for 
identification as employer’s exhibit 
number |. Can you identify this document? 


Yes, this is the standard employee evalua- 
tion form used by Employer X. It is made 


out for the grievant. 
6. Did you prepare this document? cs. 


7. Under what authority and circum- 
stances? 


I am responsible for annual evaluations of 
employees I supervise. I completed this form 
after reviewing the work of the grievant 
from May 1, 1978, through April 30, 1979. 


8. Please explain what entries 1 through 
8 stand for and the basis for the conclus- 
ions shown as to those items. 


(detailed description of the evaluation 
items and results) 


Once this form is completed a copy should be given to the witness to take for further review 
in preparation for the hearing. This form then can be used as the basis for questions, 
answers and introduction of exhibits during the hearing. Since the witness will be intimately 
familiar with its contents and construction, he or she should be capable of giving an effective 
factual presentation without reading a script or engaging in rote responses. 

Witnesses are commonly fearful of cross examination by the advocate for the opposing 
party. This fear is natural and must be accounted for in preparing the witness. If the witness 
is properly prepared for truthful testimony on direct examination there should be little fear 
of damaging cross examination. Indeed, the witness may be given opportunity to strengthen 
testimony on cross examination by reaffirming facts testified to on direct examination. The 
advocate must determine which aspects of the witness’ testimony will likely be subject to 
cross examination and inform the witness. The witness should be subjected to a mock cross 


examination in those areas to insure proper responses. Witnesses should be counselled not 
to: volunteer information; engage in argument; answer questions they do not understand; or 
answer a question for which an objection is outstanding. 

Finally it is important to instruct the witness to respond truthfully if asked at the hearing 
whether the given testimony was “rehearsed” prior to the arbitration hearing. Arbitrators, 
as well as advocates, realize that generally all testimony is reviewed prior to the hearing. A 
negative response, contrary to fact, may seriously damage a witness’s credibility. As such, 
the advocate should clearly instruct the witness to be truthful if the other side makes an in- 
quiry whether the testimony was rehearsed. 


Filling in the Gaps 


Even the best case will have gaps in it; helpful facts will be missing or uncertainty will ex- 
ist about evidence held by the other party. Many state arbitration statutes allow arbitrators 
to issue subpoenas for the attendance of named witnesses or for the production of specified 
documents. Where an advocate wants to be sure a certain witness be present for the hearing 
a subponea, if allowable, should be issued.! Furthermore, gaps discovered after outlining the 
issues of the case will have to be filled in by more investigation and interviewing of witnes- 
ses. 

When the advocate’s case is outlined by issues, supporting facts and evidence, arbitral 
precedent must be marshalled to complete preparation for the hearing itself. The nature and 
value of precedent is explained in the portions of this monograph concerning the arbitration 
brief. Arbitral precedent will be useful at the hearing to support positions taken during the 
argument phase of the hearing. Also marshalling precedent during the preparatory stage 
will allow the advocate an opportunity to gain insights into what further facts or issues must 
be presented in order to prevail. Analogous cases may provide valuable information about 
matters such as burden of proof, elements of just cause, propriety of penalty and other is- 
sues of concern in the type of case being litigated. Knowing this information, the advocate 
can critically analyze the validity of his case and take steps necessary to ensure adequate 
preparation for the hearing. Finally, review of arbitral precedent may indicate weaknesses 
in a particular position. Consequently, the advocate can intelligently inform the represented 
party that the outcome of the hearing may not be favorable. If the case has weaknesses the 
parties should decide whether more will be gained by settling the matter without a hearing 
rather than spending the time and incurring the expenses of arbitration where the risk of 
loss is substantial. Settlement attempts at this stage of the process can be very fruitful. Par- 
ties typically look at their case through “rose colored glasses” until a detailed investigation 
is made and close attention is paid to all aspects of the case (the negative as well as the 
positive). Once a realistic estimate is available the parties may be amenable to compromise 
rather than proceeding to arbitration. 


1 Local statute or court rule will govern issuance and enforcement of subpoenas. 
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V. Evidence and the Arbitral 
Process 


Introduction 


Arbitrators are divided as to how problems of evidence ought to be handled with respect 
to the record or the hearing. One school of thought is that since arbitration is essentially a 
privately owned fact finding proceeding, the arbitrator is not bound by any formal rules of 
evidence and accordingly should not be required to make on-the-spot decisions with regard 
to the materiality, competency or relevancy of evidence, be it in the form of testimony or 
documents. Thus in absence of a directive by the parties to observe legal rules of evidence, 
arbitrators may conduct the hearing with a ‘““common sense”’ notion of what is important in 
resolving the case and thus accept all evidence offered by the parties. An example of this 
view is illustrated by Arbitrator William E. Simkin. 
One of the fundamental purposes of an arbitration hearing is to let people get things off their 
chest, regardless of the decision. The arbitration proceeding is the opportunity for a third party, 
an outside party, to come in and act as a sort of father confessor to the parties to let them get rid 
of their troubles. Because I believe so strongly that that is one of the fundamental purposes of 
arbitration, I don’t think that you ought to use any rules of evidence. You have to make up your 
mind as to what is pertinent or not in the case. Lots of times I have let people talk for five 
minutes, when I knew all the time that they were talking it had absolutely nothing to do with the 
case - just completely foreign to it. (Conference on Training of Law Students in Labor Rela- 
tions, Vol. III, Transcript of Proceedings 636-637 (1947), as cited in Elkouri & Elkouri, How 
Arbitration Works (Washington, D.C., BNA Books) at 254) 

Thus it is argued that the arbitrator should accept all information into the record and weigh 

its significance during his subsequent deliberations. 

Another school of thought is that the arbitrator, while not bound by federal or state rules 
of evidence, should nevertheless make judgments at the hearing based upon these concepts. 
Such rulings arguably force the parties to direct their attention to the issues at hand. 
Moreover, by the elimination of irrelevant material from the record, the arbitrator may feel 
less compelled to direct time in his opinion and award to discussing his reasons for excluding 
such evidence. 

Without commenting on the merits of either position, it is clear that several perplexing 
problems regarding the introduction of evidence in the proceedings are constantly challeng- 
ing the arbitrator. Thus the arbitrator is required to make rulings and determinations on the 
above questions either at the hearing or in his opinion and award. 


® Copyright 1979 Marvin Hill, Jr.—Printed by permission of the author. 


The purpose of the materials which follow is to provide a general overview of some of the 
difficult problems in the evidence area which the practitioner will encounter in preparing 
and presenting his case. The authors note at the onset that the materials on evidence are not 
intended to be exhaustive but only to alert the practitioner to the major problems likely to 
be encountered in preparing a presenting a case for arbitration. For a more detailed analysis 
of evidentiary problems the advocate is advised to consult the sources cited in this section. 


Types of Evidence 


In general there are two fundamental types of evidence. Direct evidence is evidence which 
proves a proposition directly rather than by inference. It is evidence generally provided by 
an “‘eye witness” to a specific event. To cite an example, assume that a public employer 
suspects that employee X is stealing state property. After a careful investigation the 
employer discovers two colleagues of X who relate to the employer that both observed X 
placing state property in X’s lunch box. Furthermore, one of the employees tells his 
employer that he saw X leaving the premises with the lunch box containing the stolen 
property and placing it in his auto. In such a case testimony by both employees that they 
saw X place such property in his lunch box would be direct evidence. Similarly, testimony 
by an employee that he observed X place the box containing the property in X’s auto would 
be direct evidence tending to prove that X in fact was guilty of theft. 

Circumstantial evidence is evidence which raises an inference with respect to some fact 
other than the testimony which is offered as evidence to the truths of the matters asserted. 
Using the above example, suppose that the employer cannot produce an employee who will 
testify that X was seen placing state property in his lunch box. Nevertheless, it is known that 
the specific property alleged to have been stolen was in the room prior to X’s entry. In addi- 
tion, the property was missing immediately after X left. Finally, X was seen running from 
the premises after leaving the room. While there is no direct evidence that X did indeed steal 
from his employer, nevertheless there are facts which tend to prove or support the inference 
that it was X who stole the property. Such facts (the presence of the property in the room 
immediately before X’s entry; the absence of the property immediately after X’s departure; 
X’s “flight” from the premises) are circumstantial facts which, in most instances, will be ad- 
mitted and considered by an arbitrator. 

In this matter it is important to stress that circumstantial evidence depends on inferences 
for its relationship to the proposition that the employer (or union) is attempting to prove 
(e.g., X stole property). While the central problem relating to direct evidence is generally 
one of credibility of the witness, most relevance problems arise when circumstantial 
evidence is introduced. 


Relevancy and Materiality in Arbitration 


In the area of litigation courts generally require evidence to be probative of a material 
fact, it may still be inadmissible under some public policy rationale. Unlike the court 
system, arbitrators rarely deny the parties the opportunity to present evidence on the basis 
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that it is immaterial or irrelevant. Rather, arbitrators will admit such evidence, absent some 
policy consideration, declaring that “I'll take it for what it is worth.” Still, it is important to 
understand the concepts of “relevancy” and “materiality” in order to effectively argue and 
object when a party attempts to prove his case using evidence which is clearly irrelevant or 
immaterial. 

Again using the example cited in the above section, there arguably is an issue with respect 
to the relevance of the testimony that X was observed “running from the scene.” If it can be 
said that this fact renders the issue which the employer is attempting to prove (theft by X of 
property) probable (or not probable), then the evidence is relevant. As stated in the Federal 
Rules of Evidence, “‘ ‘Relevance’ means evidence having any tendency to make the ex- 
istence of any fact that is of consequence to the determination of the action more probable 
than it would be without the evidence.’’ Once it is established that the evidence is relevant, it 
will generally be admissible regardless of its form unless the arbitrator finds some policy 
reason for its exclusion. Many of the traditional standards adopted by arbitrators for 
excluding relevant evidence will be subsequently discussed. At this point it is noteworthy 
that in a close case concerning the relevancy of evidence, arbitrators invariably side with 
the view that the evidence should be received. As stated by the late Dean Harry Shulman: 

The more serious danger is not that the arbitrator will hear too much irrelevancy, but rather 
that he will not hear enough of the relevant. Indeed, one advantage frequently reaped from wide 
latitude to the parties to talk about their case is that the apparent rambling frequently discloses 
very helpful information which would otherwise not be brought out. Shulman, Reason, 

Contract and Law in Labor Relations, 68 Harv, L. Rev. 999, 1017 (1955). 

Somewhat related to the issue of relevancy, questions of materiality involve the specific 
issue a party will be attempting to establish. For example, the fact that the accused does not 
regularly attend services on Sunday arguably goes to no material issue in a discharge case 
involving the production of too many defective parts. Thus, if the issue to which the 
evidence goes is not a material issue, it will arguably command little (if any) weight by a 
competent factfinder. If the issue is material, and the evidence offered is probative of 
that issue, then the evidence is said to be “‘relevant.”’ Again citing an example, evidence that 
an employee attends religious services regularly may be relevant in supporting the contention 
that he was at Sunday services thus possessing a valid reason for refusing to work overtime 
on Sunday. In sum, if the evidence offered at an arbitration hearing goes toward es- 
tablishing an issue deemed by the arbitrator to be material, and if the same evidence is 
probative of that issue (i.e., is the issue rendered more probably true, or untrue, than it 
would be without the evidence’), it will generally be admitted and given appropriate weight. 
Even absent the standards of ‘‘materiality” and ‘“‘relevancy,” the evidence may still be ad- 
mitted “for what it is worth.” 


Hearsay Evidence 


Introduction. One of the most difficult evidentiary problems facing a factfinder concerns 
the disposition of hearsay evidence. In the traditional court setting hearsay will be excluded 
in civil and criminal cases unless some exception can be applied. In the arbitral forum vir- 
tually every hearing will contain problems concerning the introduction and consideration of 


hearsay evidence. While labor arbitrators are not constrained by the same rules of evidence 
that are followed by the courts, a competent arbitrator will invariably discount some types 
hearsay consistent with conducting a fair and adequate hearing.' Accordingly, this section 
will introduce the practitioner to selected problems dealing with hearsay evidence which are 
likely to be encountered when preparing and presenting a case for arbitration.” 


Definition of Hearsay. Professor McCormick, in his text on evidence,’ states that “‘too 
much should not be expected of a definition. It cannot furnish answers to all the complex 
problems of an extensive field (such as hearsay) in a sentence. The most it can accomplish is 
to furnish a helpful starting point for discussion of the problems, and a memory aid in 
recall-ing some of the solutions.’ Noting the caveat, “‘hearsay” may be defined as a state- 
ment other than one made by the declarant while testifying at the hearing, offered in 
evidence to prove the truth of the matter asserted. Under the above definition, hearsay may 
take an oral or written form, or it may be in the form of conduct. 

Hearsay as a Three-Part Process. It is useful to consider hearsay as a three part process. 

1. A “statement” or ‘‘assertion”’ or “‘conduct’’ having been made or done by someone 
other than a testifying witness or “‘out-of-court declarant,”’ which is offered in evi- 
dence to prove the truth of the matter asserted. 


As a further aid in understanding the nature of hearsay, the following examples are of- 
fered as illustrative of the above process. 


Example No. 1. “The Absent Accuser.” 


Jack Jones was discharged for allegedly taking Company property. At the arbitration 
hearing Sam Sack is called to testify on behalf of the Company. When questioned about the 
theft, Sack testifies: ““Sally told me that she saw Jones take Company property.” 


Discussion. Sack’s testimony as to what Sally said is clearly hearsay if offered to es- 
tablish (1) that a theft took place, (2) that Jones was responsible, and (3) that it was in any 
respect as stated by Sack. Applying the three-part process we note that Sally, who is an 
“out-of-court declarant,” has made an “‘assertion” that Jack has taken Company property. 
Moreover, it readily appears that the Company is offering the testimony to “‘prove the truth 
of the matter asserted,”’ in this case that the Grievant in fact stole the property. Consequent- 


1 See, e.g. Code of Professional Responsibility for Arbitrators of Labor-Management Disputes, 
National of Arbitrators, American Arbitration Association, and Federal Mediation and Conciliation 
Service, Part 5, Section A (1) at 19 (1964). See, Warner and Swasey Co., 65 LA 709 (Walter, 1975). 
Pipe Coupling Mjs. 68-1 ARB 78088 (McDermutt, 1967), (suspension of employee rescinded where 
no evidence other than hearsay was advanced; vagueness and inconclusiveness of such evidence re- 
quires that it be supported by other evidence.) Chippewa Valley Board of Education. 62 LA 409 (Mc- 
Cormick, 1974) (hearsay admitted when evidence corroborates other evidence in record). 


# For an exhaustive review of the subject the practitioner is advised to consult either McCormick on 
Evidence (West Publishing, 1972) (hornbook series) or Wigmore, Evidence Sec. 1361 (3rd ed. 1940) 
(treatise series). 

3 McCormick, supra. note 2. 


‘Id. at 584. 
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ly the statement of the witness is hearsay and thus highly suspect. 
The reasons why the statement of the witness for the Employer is suspect are that the 
validity of Sally’s statement depends on a number of factors which include the following: 


1. It depends on how good Sally’s eyesight was, or on how close she was to the Grie- 
vant when she allegedly observed the Grievant taking the property. In other words, 
there may be serious problems with Sally’s perception. 

2. Also important is how good Sally’s recollection was when she spoke to the witness. 
Perhaps it was another employee and not the Grievant who Sally observed. Thus 
problems of memory arise. 

3. It depends on whether Sally, who is not testifying at the hearing, has any reason to 
lie about the Grievant. Sally may not be a credible witness because of prior contacts 
with the Grievant (Jack may have broken a date with Sally). In other words, there are 
problems with the veracity and sincerity of the person making the ‘‘out-of-hearing” 
statement. 

4. Finally, the validity of Sally’s assertions depends on how good Sally was at 
reporting the incident to others. Sally may have consciously or unconsciously produced 
disparity between the picture that she has given and what actually happened. Sally’s 
language may not have accurately conveyed the true facts, thus giving rise to problems 
of articulateness. 


Summary. The inherent problems of the evidence offered by Sack are all concerned with 
its reliability. Sally’s statements were not made under oath, or in a formal hearing, nor was 
Sally available for cross-examination to test for the presence of the hearsay risks or 
dangers: perception, memory, veracity and articulateness. In the example cited, any 
reliance based on Sack’s testimony would deprive the Grievanct the oportunity to test 
whether the “‘out-of-court” declarant was lying, misremembering or just reporting ineptly. 
It is this lack of opportunity for cross-examination that is the main justification for the ex- 
clusion of hearsay. As stated by Chancellor Kent: 

Hearsay testimony is from the very nature of it attended with . . . doubts and difficulties and it 
cannot clear them up. A person who relates a hearsay is not obliged to enter into any par- 
ticulars, to answer any questions, to solve any difficulties, to reconcile any contradictions, to ex- 


plain any obscurities, to remove any ambiguities; he entrenches himself in the simple assertion 
that he was told so, and leaves the burden entirely on his dead or absent author .. 5 


Example No. 2 “The Silent Declarant.” 


At the arbitration hearing the Union, attempting to prove that the Grievant was an ef- 
ficient and competent lathe operator, offered the testimony of a fellow employee who stated 
that “no employee had ever complained about the Grievant’s work.” 


Discussion. In the cited example, according weight to the absence of statements by out- 
of-court declarants involves the same risks or dangers of accepting statements of out-of- 
court declarants. The employees whose non-complaint (assertions) is offered are in the same 


* Coleman v. Southwick, 9 John. 50 (N.Y. 1812), in 5 Wigmore, Evidence, Sec. 1362 at 4, as cited in 
McCormick, Id. at 583. 


position as the out-of-court declarant Sally was in the first example. In both cases the 
evidence is clearly offered to prove the truth of the matter asserted. The Union, in the 
“Silent Declarant” case, is offering the ‘‘non-statements” to first establish that the non- 
complaining employees believed that the Grievant was a good lathe operator, and, second, 
that they believed so because the Grievant was in fact a good operator. However, this type 
of evidence is suspect. Although the non-complaining employees may have believed the 
Grievant competent, this belief may have been carelessly formed and not based on first- 
hand information. Moreover, the employees may actually have believed that the Grievant 
was a poor worker, but may have foregone complaining to management to avoid trouble 
with the Grievant or his colleagues. As such the practitioner should recognize that asser- 
tions by “‘silent declarants” are as suspect as hearsay and thus may be accorded little weight 
by an arbitrator. An exception to the above rule is illustrated in the next example. 


Example No. 3. “The Silent Grievant.” 


After numerous complaints by supervisors that Company tools have been disappearing 
from the shop, the Personnel Director placed a non-bargaining unit employee in the shop 
for purposes of conducting an investigation. During the second week of the investigation, 
the Grievant is observed placing tools in his lunch box. When confronted with the evidence 
by management, the Grievant remains silent. At the hearing the Employer introduces the 
testimony of the Personnel Director regarding the Grievant’s silence in the face of the ac- 
cusations. 


Discussion. Unless some public policy considerations would dictate otherwise, admis- 
sions by a party-opponent are not within the hearsay rule as traditionally applied by the 
courts.® The reason for this exception is that if a person’s statement is offered against him, 
he cannot validly complain that he has no opportunity to cross-examine himself. 

A similar case is presented where an admission is inferred from conduct or the absence of 
conduct by the Grievant. In the above example the out-of-court silence in the face of an ac- 
cusation to which one would normally respond is offered as an implied admission of the cor- 
rectness of the charge. While the accusation itself is not offered in a hearsay capacity, the 
absence of a response would technically be hearsay (similar to the case cited in Example No. 
oy 

Without unduly commenting on the weight that an arbitrator is likely to give the “non- 
assertion”’ of the Grievant,’ it is important to stress that if the silence of the Grievant is con- 
sidered an admission, it is generally considered within the exception to hearsay, and accor- 
dingly would be given appropriate weight. 


6 See, Federal rules of Evidence, Sec. 801(d) (2). 

“ Suffice it to note that merely concluding that the silence of the Grievant is not hearsay should not 
be dispositive with respect to resolving the guilt or innocence of the Grievant. To the extent that con- 
stitutional principles are applicable in an arbitration case (not an unreasonable assumption in the 
public sector, see Improperly Obtained Evidence, infra), the Supreme Court, in Griffin v. California, 
380 U.S. 609 (1965), held that a state prosecutor or judge may not comment adversely on a criminal 
defendant’s exercise of his self-incrimination privilege to refuse to testify. It is not unreasonable to 
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Example No. 4. ‘““Conduct as Hearsay.” 


The Grievant was discharged for making a racial slur to her supervisor. At the hearing 
the Employer introduced the testimony of the Personnel Director that the Grievant’s super- 
visor had reported the incident to management. In addition, the Employer introduced the 
supervisor’s written report of the incident. The Union requests the arbitrator to exclude the 
testimony of the Personnel Director as well as the supervisor’s written report. 


Discussion. The above example illustrates the importance of identifying the issue in 
resolving hearsay problems. If the supervisor’s conduct (reporting the incident) is offered to 
prove the truth of the matter at issue (that the Grievant made a racial slur), the conduct is 
clearly hearsay. Likewise, if the written report is offered as evidence that a slur was made, 
hearsay concerns are present. However, if the evidence is offered to prove some other issue, 
for example, that the supervisor made a report, or that he believed that a racial slur was 
made (state-of-mind), then the evidence is not hearsay. In the latter case the practitioner 
must take care to establish that the state-of-mind of the supervisor is relevant to a material 
issue in the case. Otherwise there is the danger that a party-opponent will attempt to cir- 
cumvent the hearsay problems of written reports of incidents by merely asserting that the 
evidence is introduced to establish the ‘‘state-of-mind’’ of the person testifying. 


Example No. 5. “‘The ‘Trustworthy’ Breathalizer.”’ 


The Employer discharged the Grievant for intoxication on Company property based 
upon the results of a breath test which was administered by a Company nurse. The Union 
requests the Arbitrator to exclude the testimony of the Employer with respect to the results 
of the test on the grounds that this evidence is clearly hearsay. 


Discussion. Not infrequently arbitrators will be confronted with evidence generated from 
machines (e.g., polygraph; computer) or some other device (breathalizer; Naline test for 
narcotics use). Questions arise whether the reports of the results of such tests should be ex- 
cluded as hearsay evidence. 

Although such evidence is technically hearsay, generally evidence of this type is not sub- 
ject to the traditional problems characteristic of hearsay evidence. On the ground that 
machines, unlike some humans, lack a conscious motivation to tell falsehoods, and because 
the workings of such machines can be explained by witnesses who are subject to cross- 
examination, there appears to be little problem with allowing such evidence into the record 
(at least with respect to hearsay concerns). In admitting such evidence, however, the prac- 
titioner must be satisfied that the party relying upon the results of such tests has fully es- 
tablished the accuracy and procedures characterizing the test. 


conclude that an arbitrator would apply the same rationale in resolving claims which may involve the 
constitutional rights of public employees, although there may indeed be an “unconscious presump- 
tion” in favor of the opposing party in such a case. Taking the analogy an additional step, citing the 
reasoning in Griffin, supra, perhaps a public employee would have a “‘privilege” to refuse to respond 
to his employer’s questions, especially when the focus of the questioning involves conduct which, if 
proven, would incriminate the Grievant. In this regard see “The Interaction of Rules Against Self- 
Incrimination and the Employee’s Duty to Cooperate in an Investigation of Misconduct,” 
Fairweather, Practice and Procedure in Labor Arbitration (Washington, D.C., BNA Books, 1973) at 
247-53. 


Example No. 6. ‘“‘Business Records and Hearsay Objections.”’ 


Employee Jones is dismissed from employment because of excessive absenteeism. At the 
arbitration hearing the Employer offers the time cards (compiled by a trustworthy 
employee in the Personnel Department). Jones objects citing the cards as ‘‘hearsay.”’ 


Discussion. Not infrequently entries in business books or computerized entries may be of- 
fered in various situations, although in most cases the entry is offered to prove the truth of 
some matter at issue. For example, the Employer introduces a time card to prove that the 
Grievant punched out early, or phone bill offered to prove that a call was made. In such 
cases, the evidence is clearly hearsay. However, such evidence of this type is usually ‘“‘great 
hearsay” and courts and legislatures have recognized an exception for regularly kept 
business records.* In general, a writing, contemporaneously made in the regular court of a 
business, by a person with personal knowledge of the event (or based on the reports of 
others who themselves possessed knowledge of the event), will be admissible as long as the 
record is sufficiently authenticated (i.e., it must be shown to be genuine). 


Evidence and the Credibility of Testimony 


Perhaps the best characterization of problems of evidence and credibility issues has been 
stated by the West Coast Tripartite Committee: ‘‘There is only one reliable guide to 
credibility, and that is there is no reliable guide to credibility.”* The Committee, 
nevertheless, lists several factors which the advocate should be cognizant of in assessing the 
credibility of his or her witness. 

1. The demeanor of the witness while testifying and the manner in which the witness 
testifies; 

2. The character of his testimony; 

3. The extent of his capacity to perceive, to recollect, or to communicate any manner 
about which he testifies; 

4. The extent of his opportunity to perceive any manner about which he testifies; 
5. His character for honesty or veracity or their opposites; 

6. The existence or nonexistence of a bias, interest or other motive; 

7. A statement previously made by him that is consistent with his statement at the 
hearing; 

8. A statement made by him that is inconsistent with any part of his testimony at the 
hearing; 

9. The existence or nonexistence of any fact testified to by him; 

10. His attitude toward the action in which he testifies or toward the giving of the 
testimony; 

11. His admission of untruthfulness.'® 


8 Federal Rule of Evidence Sec. 803(6) 
® Report of West Coast Tripartite Committee, Problems of Proof in Arbitration, Proceedings of the 
Nineteenth Annual Meeting, National Academy of Arbitrators (BNA Books, 1967) at 149. 
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The Best Evidence Rule 


As noted by Professor McCormick, the “‘best evidence rule’ may be summarized as fol- 
lows: “In proving the terms of a writing, where the terms are material, the original writing 
must be produced unless it can be shown to be unavailable for some reason other than the 
serious fault of the proponent.’ Historically, the basic reason for the rule has been the 
central position which the written word has occupied in the law. Additionally, the rule 
should also be viewed as a protection against mistaken or fraudulent admissions as well as a 
protection against intentional or unintentional misleadings which could occur through the 
introduction of selected portions of a comprehensive writing to which the proponent has no 
access. 

While there are admittedly few problems in this area,'? the rule may have a particular ap- 
plicability in situations involving the authenticity of exhibits. For example, there may be a 
dispute with respect to the specific time that an individual starts his shift. In this respect an 
actual time card may be better evidence than a company memo, and thus subject to the 
““best evidence”’ rule. 

While the rule technically requires the offering of an original writing (the terms of which 
are material in the particular case), the present day copying by various photographic and 
other processes has become so technologically advanced that one may consider the copies as 
if they were ‘‘duplicate originals.”’ Thus, absent other compelling reasons, the Arbitrator 


may properly admit such copies into the record notwithstanding objections citing the best 
evidence rule. 


The Use of Parol Evidence in Labor Arbitration 


Parol evidence is any evidence whether oral or in writing which is extrinsic to the written 
contract and not incorporated therein by reference. Technically the parol evidence rule is 
not a rule of evidence but a substantive rule of contract construction which forbids the use of 
extrinsic parol to ‘“‘add to,” ‘“‘vary,” or “‘alter’’ the written agreement. The parol evidence 
rule has applicability in the area of labor relations when one (or both) of the parties are in- 
troducing evidence which, if given weight, will alter the terms of the written agreement. In 
this respect it is important for the advocate to understand the nature of the parol evidence 
rule and when it is likely to be applied. 

Initially it is important to stress that the rule is only applicable when the parties intend 
that the written agreement is the final and complete integration of all the terms of the con- 
tract. If, for whatever reason, the parties do not intend that the written agreement be the 
final integration of the contract, then the parol evidence rule is not applicable. It should be 
noted, however, that a finding that the parties have not intended the agreement to be the 
final intergration of all the contractual terms does not mean that the evidence at issues will 


Td at 207-08. 
'' McCormick, Evidence (West Publishing Co., 1972) (Hornbook Series) at 560. 


' See, Chicago Tripartite Committee, Problems of Proof in Arbitration, Proceedings of the 
Nineteenth Annual Meeting, National Academy of Arbitrators (BNA Books, 1967) at 92. 


therefore be admissible, as certain types of evidence may still be excluded under other 
“rules”? of evidence (e.g., hearsay; evidence of offers of settlement prior to arbitration). 
Again, the important point to stress is that if the writing in issue was not intended to be the 
final integration of the agreement, evidence which ‘‘adds to,” or otherwise varies the written 
document will not be subject to valid “parol-type’’ objections. 

What if it determined that the writing in issue was intended to be the final, complete con- 
tract? Note that this may be an issue for an arbitrator to determine. One party may allege 
that the agreement was not intended to be the final, complete integration of the contract. 
Not infrequently arbitrators will receive various documents and other memoranda sup- 
plementary to the agreement and accodingly have to make a determination whether such 
evidence should be credited. In this regard, one way to ascertain whether the agreement was 
intended to be the complete integration of the contract would be direct reference to the 
agreement itself. The contract may contain a clause which explicitly states that the present 
document is the final, complete contract. As such, the next issue which must be resolved 
concerns the use of the parol. Again, if one party is using the parol to vary, change, or alter 
the terms of the agreement, such evidence will generally not be credited. However, if parol 
is used to resolve some ambiguity in the agreement, the evidence will be received and given 
appropriate credit. 

Finally, it is important to stress that the parol evidence rule only applies to statements 
made prior to and contemporaneous with the written agreement. In this respect, additional 
agreements made subsequent to the contract (even though the contract states that the pre- 
sent document is the final agreement and all other are excluded), will not be subject to a suc- 
cessful parol evidence-type objection. Moreover, parol is also admissible notwithstanding 
an unambiguous, integrated, written agreement if fraud, duress or mistake is alleged.'* 


Improperly Obtained Evidence 


Introduction. The common law was not concerned with the means used to obtain 
evidence. Accordingly, once material and competent evidence was obtained, the accused 
had no valid complaint or argument that since the means used were illegal, the evidence 
should be exluded.* In 1914 the Supreme Court reversed this trend by holding that any 
evidence obtained by federal officers in violation of the Fourth Amendment would barred 
from a federal prosecution."® Similarly, in Mapp v. Ohio," the Court ruled that all 


'* The Uniform Commercial Code rejects the idea that an ambiguity must first be found before 
parol evidence may be received to interpret the language of an agreement which otherwise would be 
considered a final, complete agreement. See, UCC 2-202. Various arbitrators have questioned 
whether the trend as evidences in the UCC should also be applied to labor arbitration. See, Jones, et 
al, Problems of Proof in the Arbitration Process: Workshop on West Coast Tripartite Committee 
Report, in Problems of Proof in Arbitration, Proceedings of the Nineteenth Annual Meeting, 
National Academy of Arbitrators (BNA Books, 1967) at 214. 


'*8 Wigmore, Evidence Sec. 2183 (McNaughton rev. ed. 1961) at 7. 
Weeks v. United States, 232 U.S. 383 (1914). 
16 367 U.S. 643 (1961). 
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evidence obtained by searches and seizures in violation of the Constitution would be inad- 
missible even in a state court. In support of the exclusionary rule the Court noted that other 
remedies against unreasonable searches, such as tort action, had proven ineffective. 
Moreover, the Court cited the trend in the state courts where a majority had adopted the 
rule as a matter of state law. Also noteworthy were the various inconsistencies which had 
developed in application of the prior rule. The Court concluded that the exclusionary rule, 
by removing the incentive to disregard the Fourth Amendment, constituted ‘‘the only effec- 
tive available way .. . to compel respect for the constitutional guarantee.”’ Subsequently the 
Mapp analysis was extended to require exclusion of evidence obtained from the “‘fruit of of- 
ficial illegality.” 


In determining the applicability of the exclusionary rule in an industrial relations setting, 
it must be remembered that the constitutional protection which the Mapp decision extends 
to individuals is not operative in absence of state action.'® However, while the standards do 
not necessarily apply in the same way to private investigations where there is no agent of the 
state present, as noted by Professor Fleming, ‘“‘conceivably there are circumstances under 
which a private arbitration could be considered governmental action for purposes of invok- 
ing the constitutional protections.’ This would especially appear to be valid when the 
courts are called upon to enforce an arbitral award. 

Again as cited by Professor Fleming, ‘“‘the more important question is whether ar- 
bitrators ought to evolve a rule against the receipt of illegally obtained evidence simply 
because this would contribute to the fairness and integrity of the arbitration process.’ 


Problem. Exployee X was dismissed from the service of the Company for violating a 
company rule which prohibited the possession by employees of a dangerous knife on the 
premises. The Union protested the dismissal as unjustified since the knife was within the ag- 
grieved employee’s locker and the company employed questionable means (opening X’s 
locker and examining the contents of X’s purse) in determining the guilt of the accused. See 
Campbell Soup Co., 2 LA 27 (Lohman, et al., 1946). 


Discussion. While there are decisions upholding the admission of evidence otherwise ob- 
tained improperly, the better weight of authority appears not to credit such evidence. In the 
case cited in the above problem, Arbitrator Lohman, in overturning a discharge, focused on 
the apparent invasion of the personal rights of the grievant. 

To the majority members of the arbitration committee, the adoption of the aforementioned 
procedure by the company guards represented a serious error in judgment and invaded the per- 
sonal rights of the aggrieved. In certain respects, the tactics bordered on entrapment since the 
aggrieved’s innocence of the company’s objective or of her own rights placed her honesty and 
good will at the disposal of the company and cause her to incriminate herself. Such self- 
incrimination has long been outlawed by the basic law of the United States, specifically, under 


" Wong Sun v. U.S., 371 U.S. 471 (1963). 

'§ See, e.g., Lucky Stores, Inc., 53 LA 1274, 1276 (Eaton, 1969). 
"Fleming, The Labor Arbitration Process, (Univ. Ill. Press, 1965) at 189. 
” Id. 


the Fifth Amendment of the Consitution and the precedent-making Supreme Court decisions in 
the noted Search and Seizure cases. . . 


* * * * 


In the present case, the majority members of the arbitration committee are of considered opi- 
nion that both the knowledge and possession of the knife by the company were brought about 
under highly questionable if not illegal procedures. Knowledge, even though incriminating, if 
acquired through such illegitimate procedures, is of questionable validity in bringing action 
against the individual .. . 


* * *K * 


vee Under the circumstances, the majority members conclude that the evidence of the posses- 
sion of the knife is inadmissible, and, consequently, the discharge of the aggrieved was un- 
justified... 4-7 


An interesting case concerning illegally obtained evidence involved the arrest of some 
employees who were charged with the theft and possession of cartons of clothing from the 
company. The criminal case was dismissed after a motion to suppress the evidence was al- 
lowed. The employees were subsequently discharged after the Company received word from 
a bonding company advising that they were cancelling the bonds on the two grievants al- 
legedly involved in the thefts. The arbitrator noted that it could be argued that 


... the spirit of the Constitutional prohibition against unreasonable search and seizure is 
violated when the fruits of what has been judicially determined to be an illegal arrest and, 
therefore, an unreasonable search and seizure, are nevertheless allowed to be considered by the 
Company or an arbitrator for discharge.” 

Nevertheless, the arbitrator credited the evidence which was suppressed due to the illegal ar- 


rest: 


There is an essential difference between procedural and substantive rights of the parties. The 
constitutional principles may keep the grievants out of jail but do they guarantee them their jobs 
in the face of Company knowledge of extremely strong proof of dishonesty involving Company 


property. 


Can the arbitrator, having actually heard the evidence of theft, dismiss all he has heard in 
respect to the Court’s decision? A court sits in judgment on the right of the state to convict the 
grievants of a crime and fine or incarcerate them. Under the rules of evidence in criminal cases, 
the judge must give the defendants the benefit of any procedural or substantive legal principle 
which would bar such a criminal conviction. 

The arbitrator, however, sits in judgment on whether or not the Company discharged the grie- 
vants for good cause.” 


21 Campbell Soup Co., 2 LA 27 (Lohman, et al., 1946). See also Scott Paper Co., 52 LA 57 

(Williams, 1969) (order to employee to empty pockets improper and grievant within rights to refuse.) 
#* Hennis Freight Lines, 44 LA 711 (McGury, 1964) at 713. 

21d. See also Weirton Steel Co., 68-1 ARB 8249 (Kates, 1968) (strict rules applicable under 
criminal investigations not necessarily operative to private investigations by an employer into conduct 
of an employee); United States Steel Corp., 49 LA 101 (Dybeck, 1967) (employee’s rights to be deter- 
mined under agreement; claim that failure of company to afford grievant equivalent of constitutional 
right to legal counsel rejected). 
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Likewise Arbitrator Dolnick denied a motion to suppress illegally obtained evidence 
stating that an arbitration hearing is not a criminal law case. 
An arbitration hearing is a civil proceeding. It is not a court of law. I do not derive my authority 
to hear and decide the issue in dispute from any statute, ordinance or law enacted by a legally 


constituted legislative body ... My authority is prescribed and limited by the applicable provi- 
sions in the collective bargaining agreement freely entered into by the parties.” 


With respect to the constitutional issue, Arbitrator Dolnick stated that 


The fourth and fourteenth amendments to the United States Constitution protect individuals 
against unlawful search and seizure and self incrimination respectively. Admissibility of 
evidence wrongfully obtained usually arises in criminal cases and generally in connection with 
the evidence obtained by an illegal search and seizure. 

* * OK OK 


But there are no real definitive court decisions on the question of whether or not evidence ob- 
tained by illegal search and seizure is admissible in civil cases. . . 
* * * O* 


I get no clear guidance from the courts, I do not believe that I have the right, under these cir- 
cumstances, to conclude that the merchandise found in grievant’s automobile is inadmissible in 
evidence to determine whether or not it is the rightful property of the Company and whether or 
not it was illegally in the possession of the grievant.» 

A different approach was taken by Arbitrator Gibson. 

... (T)he arbitrator finds that although all rights of a criminal defendant do not automatically 
extend to a grievant in every disciplinary case, e.g., absenteeism, incompetence, negligence, in 
those cases involving moral turpitude, such as theft, the privilege against self-incrimination and 
the protection against unreasonable search and seizure should be applied. Under these circum- 
stances, the physical evidence obtained as a result of the unlawful search and seizure, as well as 
the testimony of the police officer who made the search and seizure, and the testimony of the 
Plant Manager who accompanied the police officer in making the unlawful search and seizure, 
should be suppressed, such testimony being the fruit of the poisonous tree of the illegal search.” 


Summary. When preparing a case for arbitration the public-sector advocate should be 
particularly careful of the means used to obtain evidence. While there is a difference of opi- 
nion between arbitrators as to whether the evidentiary rules developed in the cirminal law 
sector should be applicable in industrial relations cases, a reviewing court may be reluctant 
to enforce an arbitrator’s decision if it can be demonstrated that the public employer ob- 
tained evidence by means which would otherwise be considered violative of the fourth and 
fourteenth amendments. Unlike the private sector where exclusionary rules are not 
automatically applicable in the arbitration proceeding, arbitrators as well as courts may be 
more likely to apply a standard similar to that mandated in the criminal sector when the 
employer is a government entity. 


4 Aldens, Inc., 61 LA 663 (Dolnick, 1973) at 664. 


ldeedigGoor 
*® Imperial Glass Corp., 61 LA 1180 (Gibson, 1973). 


The Use of the Polygraph in Arbitration 


Problem. The employer discharged employees G, K and R because of its conviction that 
all three grievants used their employment with the Company to consciously and intentional- 
ly furnish telephone service from time to time in the creation of establishments to be used il- 
legally by horse race bookmakers in carrying on illegal gambling. In addition, the Company 
asserts that it discharged grievants K and R for refusing to cooperate with the Company in 
an investigation of the matter by refusing to supply pertinent information, and refusing to 
submit to a lie detector test. Employee G did take a Company-requested lie detector test 
which result indicated to the Company that he was not telling the truth in denying com- 
plicity in the matter charged. At the hearing, the Union requests that the arbitrator exclude 
the results of the polygraph. Moreover, the Union argues that the arbitrator cannot sustain 
the discharge of employees K and R for refusing to submit to such an exam. See, Illinois 
Bell Telephone Co., 39 LA 470 (Ryder, 1962). 


Discussion. The admissibility of evidence obtained from the use of the polygraph is an is- 
sue which has occupied the attention of both arbitrators and advocates. In this regard there 
is a split of authority among arbitrators with respect to the admissibility of evidence ob- 
tained from polygraph exams,” with the majority of cases holding that the evidence should 
not be admitted.** In holding that the results of such tests should not be admitted, Ar- 
bitrator Carmichael has noted the reasons for excluding polygraph evidence: 


While the test may have diagnostic value in psychology, it probably could never be conclusive 
against an accused employee who . . . was shielded by the typical just-cause guarantee found in 
the contract here. The test presumes that a guilty person, in contrast to an innocent one, will be 
disturbed at the mention of features of his misdeed, and that his disturbance, as in pulse, 
breathing, blood pressure, and skin sensitivity, can be registered on an instrument contrived for 
that purpose, the polygraph. But an astute and sensitive subject of the test might so control 
himself as give results indicative of either guilt or innocence, while the opposite type might seem 
to betray guilt though he was innocent. The plurality of causes that may be operative in motiva- 
tion, attention, and association of ideas is too great or too uncertain in the great range of human 
faculty to allow a test like this to stand as proof beyond a reasonable doubt.” 


” Evidence admissible: B.F. Goodrich Tire, 36 LA 552 (Ryder, 1961) (evidence admissible when 
employees signed statements prior to taking tests permitting exam), Wilkof Steel & Supply, 39 LA 
883 (Maxwell) (results admissible, but weight to be given such evidence within arbitrator’s discretion); 
American Maize-Products Co., 56 LA 421 (Larkin, 1971) (evidence admissible but are only one ele- 
ment to be considered; where supported by other corroborative evidence, test may be given some 
weight). 

8 See e.g., Ramsey Steel Co., 66-1 ARB 8310 (Carmichael, 1966) (results of lie detector inadmissi- 
ble where evidence that grievant would have been disciplined notwithstanding results of exam); Kwik 
Kafgseria, Inc., 66-1 ARB 8359 (Eiger, 1966) (results held not admissible as test results have “no 
probative power”); Louis Zahn Drug Company, 40 LA 352 (Sembower, 1963) (. . . great weight of 
legal authority against use of lie detector results as evidence in criminal and civil cases.’’); Saveway 
Inwood Service Station, 44 LA 709 (Kornblum, 1965) (discharge motivated in part by results of 
polygraph not sustained due to polygraph’s unreliability as proof of guilt). 


2” Ramsey Steel, supra note 28. 
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Similarly, arbitrators have ruled that employees are not to be penalized for refusing to 
submit to such exams,” although there are cases which hold to the contrary.*! In this regard 
Arbitrator Ryder has stated: 


An innocent individual may lack confidence in his emotional stability whereby he may believe 
warrantedly or unwarrantedly that such testing will show deception where there is none. Such 
an individual may refuse a testing as readily as may a guilty individual who desires to hide the 
truth. In many cases innocent individuals will confidently submit to such testing. Other innocent 
individuals may reluctantly submit because of the implicit social threat in their refusing in the 
setting of a plant community. It appears that the polygraph has been an effective instrument in 
indicating deception in the heavy preponderance of cases. However, where there is employee 
refusal to give consent to such testing, the refusal, standing by itself and coupled or not coupled 
with the presence of factual material giving reasonable suspicion of culpability, is not that kind 
of behavior that should be an offense in and of itself. To punish for refusing to consent on the 
basis that this is lack of cooperation appears to supply an overtone of being required to self- 
incriminate, a proposition repugnant to Anglo-Saxon legal codes. (emphasis original)” 


In general, and as summarized by Fairweather,* the practitioner who desires to make 
use of the results of polygraph tests is advised to satisfy the following conditions: (1) the test 
should be administered by a qualified examiner; (2) the exam should be administered 
promptly after the incident; (3) the test should be voluntary; and (4) the examiner and his 
record of the test should be available for cross-examination. It must be noted, however, that 
satisfaction of the above criteria is no guarantee that an arbitrator will consider the results 
of a polygraph test. Again, the advocate who wishes to make use of such evidence (or, alter- 
natively, avoid using such evidence) is advised to carefully select the arbitrator after careful 
research of his or her prior awards. 


The Use of Confessions in Arbitration 


Problem. Grievant S was apprehended by the security force of Safeway Stores after leav- 
ing the store with two plugs of chewing tobacco in his pocket. S was subsequently taken to a 
small office in the corner of the store where the security men took turns questioning him. 
While in the room S signed a statement acknowledging the fact that S was in the store and 


* See, e.g. Lag Drug Co., 39 LA 1121 (Kelliher, 1962) (discharge not sustained of employee who 
refused to submit to exam where evidence of test results alone would not support discharge); National 
Electric Coil, 46 LA 756 (Gross, 1966) (no conclusion of guilt drawn from failure of employee to sub- 
mit to lie detector); American Maize-Products Co., 45 LA 1155 (Epstein, 1965) (conflict among scien- 
tific authority and legal and arbitrative precedents to warrant serious doubt about the probative value 
of the polygraph test). 


ae See, e.g., Warwick Electronics, Inc., 46 LA 95 (Dougherty, 1966) (employer properly issued writ- 
ten warnings to guards for refusing to submit to polygraph exams in connection with theft where col- 
lective bargaining agreement provided that guards would cooperate fully with employer in investiga- 
tion of theft). 

* Lag Drug Co., supra note 30, citing Town and Country Food Co., 39 LA 332 (Lewis). 


* Fairweather, Practice and Procedure in Labor Arbitration BNA Books, 1973) at 263. 


while there, appropriated for his own use, without paying for or intending to pay for, two 
plugs of tobacco. The document contained an acknowledgment that it was read by S, and 
that the statement is true in every respect as well as a declaration that no threats of any kind 
had been used in obtaining the statement. Grievant S was charged for theft. At the arbitra- 
tion hearing the Employer introduces the confession of the grievant in support of its action. 
The Union objects. See, Safeway Stores, Inc., 55 LA 1195 (Jacobs, 1971). 

Discussion. Probably the best statement which can be made with respect to the admis- 
sibility of a grievant’s confession is that the weight to be accorded a confession will be asses- 
sed in light of all of the conditions under which it was obtained. Thus when it can be 
demonstrated that the confession was made out of fear or coercion, and thus not a reliable 
expression of truth, an arbitrator may be expected to give little weight to a confession,* This 
is particularly true when the Employer is a public employer under the constraints of the 
fourteenth amendment. As stated by Arbitrator Jacobs, 


The constitutional protection of the rights of the individual against self incrimination is broad 
and is related to the question of the safeguards necessary to assure that admissions or confes- 
sions are reasonably trustworthy and are not the result of fear or coercion; that they are reliable 
expressions of the truth.® 


In this regard the public-sector advocate is advised to note the analysis of Mr. Justice 
Fortas in the case of Jn Re Gault.* 


The privilege against self-incrimination is, of course, related to the question of the safeguards 
necessary to assure that admissions or confessions are relatively trustworthy, that they are not 
the mere fruits of fear or coercion, but are reliable expressions of the truth. The roots of the 
privilege are, however, far deeper. They tap the basic stream of religious and political principle 
because the privilege reflects the limits of the individual’s attornment to the state and - in a 
philosophical sense - insists upon the equality of the individual and the state. In other words, the 
privilege has a broader and deeper thrust than the rule which prevents the use of confessions 
which are the product of coercion because coercion is thought to carry with it the danger of un- 
reliability. One of its purposes is to prevent the state, whether by force or by psychological 
domination, from overcoming the mind and will of the person under investigation and depriving 
him of the freedom to decide whether to assist the state in securing his conviction.” 


An interesting case where the arbitrator credited the confessions of employees involved 
the alleged placing of sugar in the gasoline tank of an automobile belonging to a Company 
supervisor. In that case a Pinkerton investigator called each of the grievants into a company 
office for interviews. Each man was briefed as to who the investigators were, why they were 


4 See, e.g., Safeway Stores, Inc., 55 LA 1195 (Jacobs, 1971) (confession not credited when evidence 
of mental duress demonstrated); Kroger Co., 12 LA 1065 (Blair, 1949) (‘‘confessions” given to private 
detective not credited when inducements, commitments and threats were made by investigators); see 
als6 Armco Steel Corp., 48 LA 132 (Cahn, 1967); Braniff Airways; 44 LA 417 (Rohman, 1965). 

3% Safeway Stores, Inc., supra note 34, at 1201. 

36 387 U.S. 1, 47-48 (1966), citing Murphy v. Waterfront Comm, 378 U.S. 52, 94 (1964) White, J., 
concurring), as cited in Safeway Stores, supra note 34, at 1202. 


id: 


31 


32 


there, and what the investigation was about. Each person was warned that he had a right to 
remain silent, that anything he said might be used against him in a criminal prosecution, 
and that his job was at stake. During the interviews the investigators claimed to have 
photographs of an employee putting sugar in the tank and suggested that the men might as 
well confess, though in fact no such picture existed. Indeed, the investigator conceded at the 
hearing that the statement was made as a trick by which to produce the confessions of the 
three grievants. Notwithstanding union objections, the arbitrator credited the confessions 
obtained by the Pinkerton investigator. However, while the statements of the grievants were 
given weight, the arbitrator, citing the decision in Weirton Steel,** stated such statements 
are examined with care. 


... aconfession without more, is ordinarily insufficient to establish the existence of what in law 
is termed the ‘corpus delecti” - the substance of the alleged offense. Following this rule the 
questions of the voluntariness of the present statements, and the truth of the matters related in 
them, must be decided in relation to other available evidence regarding the incident which led to 
the discharge.® 


Again, it is important to stress that the weight an arbitrator will accord a confession or 
admission by an employee will vary depending upon all the facts and circumstances under 
which it was obtained. In this regard the public-sector advocate is advised to consider the 
due process standards which are traditionally applied in the criminal law setting. This is es- 
pecially true when the alleged misconduct is of a kind that carries the stigma of general 
social disapproval. In such cases arbitrators have tended to require a high burden of proof® 
and thus may be more cognizant of the conditions under which a confession is obtained. 


* 50 LA 103 (Kates, 1968). 
** Lucky Stores, 53 LA 1247 (Eaton, 1966) at 1277. 


See, e.g., Kroger Co., 25 LA 906 (Smith, 1955) (‘‘... misconduct of a kind which carries the 
stigma of general social disapproval as well as disapproval under accepted canons of plant discipline 
should be clearly and convincingly established by the evidence. Reasonable doubts raised by the 
proofs should be resolved in favor of the accused.’’); Amelia Earhart Luggage Co., 11 LA 301 (Lesser, 
1948) (“...a decision against the individual would have far reaching results than breaking plant 
rules, in that it would brand her for the rest of her life as an ordinary thief before associates, friends 
and neighbors. Considering the gravity of the consequences, it follows logically to my mind that the 
evidence should not leave the shadow of reasonable doubt . . . .”); But see Southern Greyhound Lines, 
Inc., 43 LA 113 (Black, 1964) (“If 1 were on a jury and this were a criminal case, I would not convict 
grievant of the charges made by the Company; proof would then have to be beyond a shadow of a 
doubt, and I have shadows of doubt about the guilt of the grievant . . . However, this is not a criminal 
case. I must sustain the discharge here if I am reasonably satisfied from the evidence that the Com- 
pany in the context of circumstances had good cause to discharge the grievant.”); Southern Bell 
Telephone & Telegraph Co., 25 LA 85 (Alexander, 1955) (“* . . . not inclined to agree with the Union 
that guilt must be proven beyond a reasonable doubt . . . if the parties had intended to require such a 
burden, they would have incorporated such a provision in the Arbitration Agreement.”’) See also, Am- 
car Divsion, ACF Industries, Inc., 72-2 ARB 8720 (Sinicropi, 1973) (beyond a reasonable doubt ap- 
plied but ‘“‘per se’”’ rule not applicable). 


Evidence and the Past Record of an Employee 


Problem. An employee was discharged for insubordination and the use of profane 
language against a supervisor. In the arbitration proceeding, the employer sought to justify 
the discharge by evidence of past misconduct of the grievant. The union objected to the ad- 
missibility of the employee’s past work record on the grounds that the employer was bound 
by the language of the termination notice which stated the cause of the discharge.*! 

Discussion. The treatment of an employee’s past work record, when offered as evidence, 
has varied widely among arbitrators. When the propriety of the penalty is at issue, ar- 
bitrators generally consider evidence of the grievant’s past work record.*2 However, when 
the grievant’s record is introduced to establish the innocence or guilt of the grievant or the 
likelihood that the grievant acted in conformity with his past record, arbitrators are in dis- 
agreement concerning the weight to be accorded such evidence.” 


In the problem case cited above, Arbitrator Belkin stated that 


The question of the use of the employee’s past work record by the company in making the deter- 
mination to discharge him is one which has several ramifications. In the opinion of the under- 
signed it would be inconceivable that the company do anything else. We have here a matter of 
equity and fairness. In order to be fair and equitable the totality of an employee’s record, good 
or bad, must be weighed. This would certainly be applicable where the record is good. It must 
also apply where the opposite is true. It must also apply insofar as an arbitrator is concerned. 


Where an employee is not given notice of adverse incidents an arbitrator may accord lit- 
tle, if any, weight to an employee’s record.*® Likewise, evidence of the grievant’s conduct 
after the disciplinary action but prior to the arbitration hearing may be excluded on 
material and relevancy grounds.“ 

Professor Miller has summarized some considerations for the arbitrator in deciding the 
weight to assign the past record of an employee. 


4! See Harshaw Chemical Co., 32 LA 23 (1958), as cited in Smith, Merrifield and Rothschild, Co/- 
lective Bargaining and Labor Arbitration (Bobbs-Merrill, 1970) at 215. 

®” Arcrods Plant, 47 LA 994 (Bradley, 1966) (two-year disciplinary record admitted when 
referenced in collective bargaining agreement; argument that arbitrator limited to considering only 
disciplinary action for like offenses rejected); Aluminum Co. of America, 8 LA 234 (Pollard, 1945) 
(“*. .. decision is based upon the common practice in industry of considering a man’s record in deciding 
what penalty to attach to any given infraction of discipline, and upon the inherent reasonableness of 
letting a man’s record help decide the penalty for such infraction.’’). 

43 See, e.g., Mueller Brass Co., 3 LA 285 (Wolf, 1946); Bird & Son, Inc., 30 LA 948 (Sembower, 
1958). See also, Fleming, The Labor Arbitration Process (Univ. Ill. Press, 1965) at 166-70. 


“4 Harshaw Chemical co., supra note “'. 

45 See, e.g., Link-Belt Co., 4 LA 434 (Gilden, et al., 1946); Consolidated Vultee Aircraft Corp., 10 
LA 907 (Dwyer, 1948). 

4 See, e.g., Northwest Airlines, Inc., 69-1 ARB 8122 (subsequent conviction for morals charge 
after discharge held inadmissible to substantiate discharge); contra, Amoco Oil Co., 61 LA 10 
(Cushman, 1973) (post-discharge conduct of employee in attempted suicide relevant in determining is- 
sue whether discharge was for just cause). 
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1. Greater weight is assigned to the current employee work record than to past 
employer records or prior criminal convictions. An important exception would be a 
situation where the employer specifically notified the worker that hiring and continued 
employment would be predicated on no repetition of undersirable past conduct. On the 
other hand, some arbitrators reason that if an employer hires a worker with knowledge 
of the worker’s past record, then the past record should not be used in subsequent 
adverse action. Such an arbitral attitude would discourage employer cooperation with 
half-way houses, drug and alcohol rehabilitation centers, etc. 

2. Functional similarities among events is a key factor in considering past record as it 
relates to: inferring that the individual committed the present offense, and applying a 
penalty. An employee’s absenteeism record would be of no value in considering a theft 
charge. However, the proven past accident record of a forklift truck driver would be as- 
signed weight in evaluating a current equipment damage charge and assessing a 
penalty. 

3. The application of progressive discipline (oral warning, written warning, suspen- 
sion, discharge) is considered by many arbitrators to be a necessary element of fair dis- 
cipline. This does not mean, of course, that all violations of reasonable policies must go 
through the progression of penalties. Discharge for a first time offense, such as assault, 
insuborination, possession of a dangerous weapon, etc., may be upheld. If it can be 
shown that discipline for an offense (such as sleeping on the job) has been inconsistently 
applied among employees or erratically applied to a worker (leading the worker to 
think that there is not established standard of conduct), then the employer’s use of past 
record is weakened.” 


Offers of Compromise and Admissions 


Problem. The International Association and the City of Clinton, after numerous discus- 
sions in the lower steps of the grievance procedure, have proceeded to arbitration over a 
contractual dispute involving payment of overtime for holiday work. During the arbitration 
the City introduces a memo from the labor representative which contains an offer to settle 
the dispute for one-half of the original amount requested in the grievance. The City, over the 
objections of the labor organization, argues that the memo contains a tacit admission by the 
Union that its position is not meritorious, and thus should be considered by the arbitrator as 
material and relevant evidence. 

Problem. In a dispute involving the discharge of an employee pursuant to a “‘just cause” 
provision in the collective bargaining agreement, the employer requests that the arbitrator 
consider that the union offered to settle the matter if the employer would reinstate the 
employee without back pay. The union objects stating that the evidence is neither material 
nor relevant to a “‘just cause’ determination. 

Discussion. It is general tenet of arbitration that compromise efforts to settle a grievance 


“' Miller, Evidence and Proof in Arbitration, 5 Collective Negotiations No. 4 (1976) at 313. 


will not be permitted to prejudice the party’s case when the matter goes to arbitration.*® 


It is recognized that during the process of negotiations compromise proposals will go 
further than a party may consider itself bound to go on a strict interpretation of its rights. 
More important, a party might be reluctant to make compromise offers if it was known that 
any offer made could be introduced against that party as a tacit admission of the weakness 
of one’s position. As stated by Arbitrator Cornsweet, 


Complete freedom of both parties to suggest and reject offers of settlement during grievance 
meetings is essential and should not be restricted or limited in any way by fear that such action 
will prejudice the rights of either party should the dispute be submitted to arbitration.” 


The Pittsburgh Tripartite Committee has noted that 


Most arbitrators and advocates agree that the exclusion rule should be absolute in arbitration 
cases. Successful solution of grievances short of arbitration is vital to the process. Anything 
which imperils this philosophy must be avoided. Additionally, parties normally have neither in- 
clination nor skill sufficient to cloak their settlement offers protectively. There are many 
reasons why offers of settlement are made, and they do not necessarily imply that the offering 
party admits it was wrong. 


Finally, the Chicago Tripartite Committee has concluded that an arbitrator should not 
receive offers of compromise. 


It is important to the disposition of grievances that the parties feel free to speak candidly and 
openly to each other and to make full disclosure of all relevant facts. An arbitrator who receives 
evidence of such statements, even though he takes such evidence with the usual admonition that 
it will receive only such weight as it may deserve, may do a disservice to the parties, particularly 
if this evidence is relied upon in the decision. If the parties realize that what they say in the 
grievance procedure may be used against them, this may inhibit their presentation during the 
grievance procedure and result in the withholding of information that would lead to a settlement 
of the disputes. The parties to the labor-management and arbitrators have an obligation to 
make the grievance procedure as effective as possible. In one sense the success of the grievance 
procedure may be measured by the number of disputes that eventuate in arbitration.” 


The Considerations Concerning Admission of Evidence From an Adversary 
or Third Person” 


Duty of Adversary Party to Produce Evidence or to Testify. While it is agreed that it is 
desirable that all facts should be elicited at the hearing which are relevant and material to 


** See, e.g., Price-Pfister Brass Mfg. Co., 25 LA 398 (Prasow, 1955) (offers of compromise not admis- 
sible when party announces in advance that the offer must not be considered a waiver of any rights un- 
der agreement); E.J. du Pont de Nemours & Co., 14 LA 494 (Cornsweet, 1950) (determination of is- 
sues in arbitration cannot be influenced by offers of settlement during negotiation of grievance); 
Cleaners Hanger Co., AAA Case Co. 51-8 (Klein, 1962); Koppers Co., 61-1 ARB 8041 (Duff, 1960). 
See also, Fairweather, Practice and Procedure in Labor Arbitration, ‘Exclusion of Evidence of Set- 
tlement Offers’? (BNA Books, 1973) at 236. 


“EI. du Pont de Nemours & Co., 14 LA 494 (Cornsweet, 1950) at 497. 


“Pittsburgh Tripartite Committee, Problems of Proof in Arbitration, Proceedings of the 
Nineteenth Annual Meeting, National Academy of Arbitrators (BNA Books, 1967) at 253. 


*! Chicago Tripartite Committee, Problems of Proof in Arbitration, Proceedings of the Nineteenth 
Annual Meeting, National Academy of Arbitrators (BNA Books, 1967) at 87-88. 


52 See Chicago Tripartite Committee, Problems of Proof in Arbitration, id, at 99. 
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the issue in question, in absence of subpoena power given the arbitrator by statute,” a 
witness cannot be compelled to testify or to produce evidence. Parties are, however, free to 
comment on the failure of a witness to testify. Moreover, the deliberate withholding of 
evidence may, in certain circumstances, provide sufficient grounds for an arbitrator to 
resolve an issue in favor of the party attempting to gain such information.” 

Calling a Witness Associated With the Other Side. The Chicago Tripartite Committee 
has taken the position that it is unwise and undesirable to encourage calling witnesses from 
the other side. 


Except for unusual cases, such as the situation where the grievant knows best what occurred and 
the circumstances surrounding the occurrence, an arbitrator should rule that the grievant may 
not be called as a witness at the outset of the case in a discharge or disciplinary. Except for this 
limitation, no other limitations should be placed by the arbitrator on the parties calling witnes- 
ses from the other side.” 


However, the New York Committee has stated that it is generally permissible for a party 
to call witnesses from the opposing side. 


The witness may be treated as a hostile, but it is incumbent on the arbitrator to insure that the 

direct examination is proper and that the witness is protected against unfair tactics.* 

The Right to Information in the Possession of the Other Party. In Chesapeake & 
Potomac Telephone Co. of West Virginia, the Union, prior to the date the arbitration 
board convened for the formal hearing of a dispute involving the discharge of an employee 
for alcoholism, filed a request captioned “‘Motion for Discovery and Inspection of 
Records.”” The motion was for an order permitting the union to inspect the personnel 
records of the grievant. Specifically, the Union requested (a) the employee’s application for 
employment; (b) work records, including absence records; (c) records of supervisors con- 
cerning employee’s duties, qualifications and competence; (d) medical records for the period 
prior to the employee’s accident. In support of its position the Union asserted that the 
records were necessary for a proper presentation of its case. 


In American Telephone & Telegraph Co., 6 LA 31, Arbitrator Wallen, in commenting on the 
power of an arbitrator to compel production of evidence, stated that ‘‘(a)n arbitrator has no right to 
compel the production of documents (it might be otherwise if the arbitration is carried out under an 
arbitration statute) by either side. He may, however, give such weight as he deems apropriate to the 
failure of a party to produce documents on demand. The degree of weight to be attached to such 
failure will depend upon the relevancy of the documents requested to the issues at hand. If the infor- 
mation withheld appears to be strongly pertinent, the withholding of it may be vital in the making of a 
decision. If it is of doubtful relevancy and merely represents an attempt by one party to probe through 


the files of another on the mere chance that its position may be generally strengthened such records 
should be disregraded.” Id at “. 


*! See, New Evidence and the Arbitral Process, infra. 
* Chicago Tripartite Committee, Proceedings of the Nineteenth Annual Meeting, supra note 51. 


* New York Tripartite Committee, Problems of Proof in Arbitration, Proceedings of the 
Nineteenth Annual Meeting, National Academy of Arbitrators (BNA Books, 1967) at 301. 


721 LA 367 (Dworkin, 1953). See also, Fleming, The Labor Arbitration Process (Univ. Ill. Press, 
1965) at 170-175. 


After ruling that the Board of Arbitration had authority to compel the employer to 
produce the documents in question,®*® Arbitrator Dworkin stated: 


Apart from specific rules, it is a salutary principle of arbitration procedure that both parties to 
the dispute be accorded a full and complete hearing and an opportunity to present such 
evidence, documentary or otherwise, as it is germane to the issues, without regard to whether 
one or another party has possession or custody of such evidence. The object and purpose of ar- 
bitration is to arrive at a fair and just decision, and to this end parties should be assisted in ob- 
taining competent and material evidence where such production may reasonably be had. The 
laudatory air and purpose of arbitration would be defeated and impaired were a party to be 
denied his just rights solely because the other party to the dispute refused to disclose material 
evidence which it had under its control. 
* * kK * 


Although the arbitration board is of the opinion that the Union’s request in the instant case 
should be granted, it should extend only to such documents and writings which appear to be 
relevant and pertinent to the issues presented for ultimate determination. The exercise of the ar- 
bitrator’s authority should be reasonable, and a party is entitled to be protected against “fishing 
expeditions” and the examination of files and records which may not be considered as being 
pertinent.* 


Professor Fleming has suggested the following guidelines in dealing with problems of ac- 
cess to information. 

1. In the absence of any showing of prejudice, relevant information in the hands of 
one party should be made available to the other party in an arbitration proceeding at 
the request of the arbitrator. 
2. In the event the party to whom such a request is made refuses to honor it, and in 
the absence of a subpoena power in the hands of the arbitrator, an inference may be 
drawn aginst the party refusing to produce the evidence. 
3. The arbitrator should, on request of a party, excise relevant portions of a docu- 
ment after privately inspecting it. 


Medical Evidence 


Problem. In July, 1953, the grievant developed a pain in her left shoulder and consulted 
her personal physician who found that she required surgery for the removal of scar tissue. 
The grievant was operated upon August 13, 1953 and was released from the hospital on 
August 17, 1953. Subsequently the doctor who performed the surgery submitted an “At- 
tending Physician’s Report” to the Company stating, among other things, that the grie- 
vant’s condition would enable her to return to work on October 26. Thereafter she presented 
a statement indicating that she would not be able to return to work until November 2. On 
October 6 she was examined by a Company doctor who found the surgical scar well healed 
and concluded that she was able to return to work on October 12. Preferring to rely on her 
own doctor’s advice, the aggrieved did not report for work on the 12th and was accordingly 
terminated. International Harvester Co., 22 LA 138 (Platt, 1954). 


* “Since the authority of the arbitrator is not clearly set out, we shall refer to certain rules of the 
Voluntary Labor Arbitration Rules of the American Arbitration Association, since these rules are 
part of the arbitration agreement and apply to the conduct of the hearing.” Id. at 370. 


® Chesapeake & Potomac Telephone Co., of West Virginia, supra note 57, at 371. 
6 Fleming, supra note 57, at 175. 
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Discussion. There are numerous occasions where an issue of medical fact will control the 
outcome of the arbitration hearing. In general, arbitrators will presume that expert medical 
opinion is correct,*! although an arbitrator may accord greater weight to oral testimony of a 
doctor than a written statement or a physician’s affidavit.” 

More troublesome, and as stated by Arbitrator Sembower, is the fact that too often an 
element of ‘‘mere contest” creeps into a medical case to the extent that “it degenerates into 
an unworthy trial by battle between so many medical experts on the one side saying one 
thing, and so many on the other saying the opposite.’’® In this respect, when the opinion of 
the grievant’s and employer’s doctors conflict, an arbitrator may not attempt to resolve the 
conflict, but rather, will uphold the employer if the medical advice was relied upon in good 
faith. As stated by Arbitrator Saul Wallen, 


The proper use of this power will be evident if the facts in a particular case show that manage- 
ment’s action was taken in good faith, was based on reasonably adequate medical testimony 
and evidence, and was not taken against a background that would indicate a discriminatory 
purpose. If these facts exist, there is a presumption of validity that favors the plant physician’s 
medical testimony. This presumption arises out of the fact that the plant physician has a 
knowledge of both the employee’s health and the job conditions. On the other hand, if in a given 
case there is evidence that management’s good faith is lacking, that its physician’s conclusions 
are not well supported by the medical findings, or that there are circumstances surrounding the 
case tending to support a claim of discrimination, then there would be grounds to set manage- 
ment’s action aside or at least cause the case to be submitted to impartial medical inquiry. 


However, in the nternational Harvester decision cited in the problem case, Arbitrator Platt 
did not credit the medical opinion of the company’s physician. 


The Company’s position, in the circumstances of this case, cannot be sustained. An employee 
who has been operated upon and who is receiving post-operative medical care from a personal 
physician certainly has every right to rely on that doctor’s advice and instructions respecting the 
date he should return to work. But here, the aggrieved is terminated precisely because she in- 
sisted on observing the medical advice of her own doctor. Generally speaking, the Company is, 
of course, also entitled to rely on the advice of its doctors; but where there are differences 
between the company doctor’s conclusion and an employee’s doctor’s conclusion as to when an 
employee may safely return to work after an operation, it would seem that in all fairness to the 
employee whose job is at stake, an effort would be made to reconcile the differences . . . 


*! See, e.g., Fairweather, Practice and Procedure in Labor Arbitration (BNA Books, 1973) at 221; 
Elkouri & Elkouri, How Arbitration Works (BNA Books, 1973) at 291-295. 


® See, e.g., North Shore Gas Co., 40 LA 37 (Sembower, 1963). The Chicago Tripartite Committee 
has stated: “*. . . doctor’s certificates should be admissible in recognition of the difficulty of a busy 
doctor taking time to come to a hearing. There are occasions where the medical issue may become the 
central point of the case and here the arbitrator must be quite careful in determining whether the state- 
ment should be admitted. In general, the committee would admit the certificate of the doctor with the 
qualification that, absent the opportunity for cross examination, such evidence is entitled to less 
weight than medical evidence given in person by a doctor.” Chicago Tripartite Committee, Problems 
of Proof in Arbitration, Proceedings of the Nineteenth Annual Meeting, National Academy of Ar- 
bitrators (BNA Books, 1967) at 107-08. 


Td. at 44, 
* 14 LA 253 (Wallen, 1950) at 255. 


Instead of attempting to reconcile the differences, the Company imposed a termination... 
en the circumstances of this case, I find that the aggrieved did have a legitimate reason for 
er absence... 


The practitioner is advised that an arbitrator will generally be receptive to crediting 
medical testimony which is of a current nature and which is in a form which lends to cross- 
examination. In addition, an opinion by an expert which is based on observation over a 
period of time may be more credible than a diagnosis of a personal physician. Finally, the 
evidence may be accorded greater weight to the extent that it is directed to the specific work 
requirements of the employee’s job. 


New Evidence and the Arbitral Process 


Introduction. A problem frequently encountered by arbitrators concerns the handling of 
“new” evidence offered for the first time at the hearing. As stated by Professor Fleming,” 
two basic situations in the ‘‘surprise” area are cases which (1) the nature of the grievance is 
changed at the arbitration hearing; and (2) new evidence is presented at the hearing though 
it may have been available earlier. 

Generally an arbitrator’s decision to accept or reject evidence in each of the above cases 
involve balancing the need for all facts relevant to the case with the overall public policy 
concerns of conducting a fair hearing which at the same time protects the integrity of the 
pre-arbitration procedure. 


Example No. 1. Changing the Nature of the Grievance. 

Employee J files a grievance alleging only that he was ‘“‘effectively discharged from 
employment contrary to the terms of the agreement.” At the arbitration hearing J also 
argues that he had been improperly placed on sick leave and such had not been alleged in the 
lower steps of the grievance procedure. 

Discussion. As stated by Professor Fleming: 

Since surprise is by hypothesis something new at least to one of the parties to the bargaining 
relationship, many arbitrators felt that it is a mistake to proceed with arbitration until it is clear 
that the parties cannot resolve the matter through negotiation. They (argue) that to proceed 
would undermine the collective bargaining process... There was a feeling that within the 
framework of a permanent umpireship the normal procedure is to refer the issue back to the 
parties for consideration of the new charge, or the new evidence. 


The Supreme Court in NLRB y. Acme Industrial Co., 87 S.Ct. 565, 569 (1967) stated 
that “Arbitration can function properly only if the grievance procedures leading to it can 
sift out unmeritorious claims.’ This machinery generally consists of a series of steps which 
must be followed prior to arbitration. Failure to submit a claim through the early steps of 


vd 


8 International Harvester, 22 LA 138 (Platt, 1954) at 139. 
6 See, Elkouri & Elkouri, supra note 61, at 293-94, 


67 Fleming, Some Problems of Due Process and Fair Procedure in Labor Arbitration, 13 Stanford 
Law Review 235 (1961). 
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the grievance machinery prior to arbitration denies the parties the opportunity to negotiate 
a resolution of the complaint. And while arbitrators will generally refuse to consider a claim 
which has not been alleged in the lower steps of the grievance procedure, there are 
recognized exceptions, such as when exhaustion would be futile, or where compliance has 
been implicitly or explicitly waived.™ 


Example No. 2. Evidence Not Disclosed During the Grievance Procedure. 

In a dispute involving unauthorized use of supervisors performing bargaining-unit work, 
the Union, apparently for the first time at the arbitration hearing, claims that X, Y and Z 
were observed by employee A performing the work. Prior to the arbitration the Union had 
alleged only that supervisor X was performing unit work. Furthermore, the Union had not 
disclosed that employee A had observed the event. The Employer objects to the introduction 
of the undisclosed facts since the Union had not disclosed such facts in the steps of the 
grievance procedure. 

Discussion. It is generally agreed that development of sound labor-management relations 
mandates full disclosure of all relevant facts during the grievance procedure.™ As stated by 
Arbitrator Feinberg,” 


Arbitration is merely a method for determining a pre-existing dispute which the parties have 
been unable to settle in the prior steps of the grievance machinery. The arbitration hearing is 
not the place for the presentation of new claims, although the more thorough investigation 
which precedes arbitration often results in the discovery of evidence not theretofore conceived. 
The essential facts supporting the claim of the Union should be revealed in the earlier steps of 
the grievance machinery if such facts are known to the Union. 


In the absence of such revelation, the entire purpose of the grievance machinery remains un- 
fulfilled, and the possibilities of settlement are lost. The same, of course, is true with regard to 
the Company’s claims and existing evidence in its favor. If such evidence is not made known by 
one side to the other it may not be accepted for the first time in arbitration. This is particularly 
so where the evidence which has been withheld is the principal evidence in support of the 
Union’s claim.... 


68 See, Elkouri & Elkouri, How Arbitration Works (Washington, D.C.: BNA Books, 1973), es- 
pecially Chapter 5. 


* Smith, Merrifield & Rothschild, Collective Bargaining and Labor Arbitration (Indianapolis: 
Bobbs-Merrill Co., 1970) at 274. See, Jonco Aircraft Corp., 22 LA 819 (Merrill, 1954) (summaries 
used for comparison in arbitration should be submitted to Union in advance of hearing as procedure 
(similar to pre-trial discovery) has great value in eliminating controversies); Murray Corp., 8 LA 713 
(Wolff, 1947) (refusal to disclose name of employee reporting misconduct to employer to Union not 
thereafter admissible to Arbitrator; Union and Grievant deprived of rights to full and complete ap- 
prisal of facts on which action is based); Mergenthaler Linotype Co., 15 LA 707 (Feinberg, et al., 
1950) (parties may present arguments at arbitration hearing which were not asserted in preceding 
grievance steps so long as such arguments do not change facts or issue); Price Brothers Co., 61 LA 587 
(Howlett, 1973) (employer precluded from presenting evidence of alleged offenses which were not 
specified as reasons for discharge when notice was given). 


” Bethlehem Steel Co., 18 LA 367 (Feinberg, 1951). 


Accordingly, the practitioner should note that a number of arbitrators have ruled that 
“new” evidence will not-be credited at the arbitration hearing, at least in the case where 
such evidence was known to the withholding party prior to the hearing. 

The above case should be distinguished from the situation where evidence comes to life 
after the grievance has been processed but before the hearing. In this case the evidence may 
be admitted even if the evidence was available earlier, subject to protecting the other party 
from surprise. Thus the arbitrator, at the request of the surprised party, may grant an ad- 


journment to consider the new evidence. As stated by the New York Tripartite Commit- 
tec, 


In some situations . . . it is the practice of the parties not to present all the evidence during the 
grievance procedure .. . In other situations the parties may recognize from the outset that a 
particular grievance must be arbitrated and pass quickly through the steps of the grievance 
procedure. In cases like these, evidence not disclosed prior to the hearing should be admitted. In 
general, evidence discovered after the grievance was processed should also be admitted. The ar- 
bitrator, however, should grant adjournments to take other measures to insure a fair hearing 
and to protect a party taken by Surprise as to evidence concerning a material issue”! 


Finally, Arbitrator Willard Wirtz has noted that 


There are obvious interests, from the standpoint of the parties’ continuing relationships, in 
keeping (evidence which has been withheld) out. It is important to the efficient functioning of 
the grievance procedure that the company and the union representatives do their job below. The 
Industrial Relations Manager insists properly that he must, as a matter of operating efficiently, 
be in a position to rely on what the union committee has found out and decided at least by the 
third step meeting, and the committee has a commensurate interest in being fully informed by 
that time of what the basis is for the company’s position. The grievance procedure will work 
better, furthermore, if any practice of saving the best ammunition for the hearing before the ar- 
bitrator is discouraged. 


Arbitrators have responded to these considerations, to the extent that the “general rule’’ is 
usually stated as being that new evidence or argument will not be admitted at the arbitration 
hearing unless some special reason is shown for it not having been brought out before.” 


Evidence Submitted After the Close of the Arbitration Hearing 


Where a hearing has been held in which all the parties have participated, arbitrators 
generally consider the matter is officially closed for the taking of evidence.”? However there 
are exceptions. As cited by Arbitrator Levy, 


(W)here certain evidence is evidentiary and of material import and the admission thereof will 
probably affect the outcome of a cause, is unavailable at the time of the hearing, and if the same 


™ Report of the New York Tripartite Committee, Problems of Proof in Labor Arbitration, 
Proceedings of the Nineteenth Annual Meeting, National Academy of Arbitrators (BNA Books, 
1967) at 302-03. 

? Wirtz, Due Process of Arbitration, The Arbitrator and the Parties, Proceedings of the Eleventh 
Annual Meeting, National Academy of Arbitrators (BNA Books, 1958) at 14-15. 


73 See, e.g., Madison Institute, 18 LA 78 (Levy, 1952); Borden Co., 33 LA 303 (Morvant, 1959); 
Royal Industries, 60 LA 572 (Davey, 1973) (surprise citation technique). 
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is produced subsequently without seriously affecting any substantial right, and is shown that 
reasonable grounds existed for its non-production at the time of the hearing, the arbitrator may, 
in his discretion, reopen the arbitration for the introduction of such evidence only.” 
Arbitrator Morvant has stated that 

Generally new evidence submitted by one of the parties after the hearing has been closed should 
be ignored, or striken from the record, because the other party is unable to refute it, or have his 
day in court. Still, even in courts of law, new trials are ordered when it is discovered that new 
evidence has been uncovered which has a bearing on the case and which might result in a dif- 
ferent result or decision. This same privilege exists for arbitration cases as well. Perhaps even 
more leniency should be shown in arbitration cases than in courts of law, because the parties are 
not always vested in the law nor are they always astute in case preparation. To close the door of 
justice on such individuals would not serve the purpose for which the arbitration procedure was 
established and intended. Consequently, allowances should be made which would protect the 
less astute and permit him to present his case to the best of his ability and leave him with the 
feeling that he has had his full day in court.” 


Accordingly, unless the advocate can cite a recognized exception, evidence submitted after 
the close of the hearing will not be considered. 
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VI. Presenting the Arbitration 
Case 


Organization is the key to an effective presentation of a case before an arbitrator. 
Preparation for the hearing as described in earlier sections of this monograph will provide 
the advocate with the necessary elements for proof of his case. What remains is a need to 
organize that information in a manner which most effectively facilitates presentation of the 
case to an arbitrator. 

After determining the issues of the case and preparing witnesses to prove the facts sup- 
porting the various issues, the advocate should draft a sequential outline of events which will 
or may occur at the hearing. The hearing can be then broken down into the following six 
major categories: 


1. Settlement Negotiations 
2. Preliminary Matters 

3. Opening Statements 

4. Case Presentations 

5. Closing Arguments 

6. Briefing Schedule 


Events related to each of these categories should be anticipated and noted in outline form so 
that if they occur at the hearing the advocate will be prepared to respond quickly and intel- 
ligently while simultaneously protecting his client’s best interests. There is much more to 
litigating an arbitration case than testifying before an arbitrator. While informal, the ar- 
bitration process is far from unsophisticated. Even what appears to be a simple case will 
have as many subtle and not so subtle issues as the advocates can discover through their 
preparation. The more preparation that is done the more likely subtle issues will be un- 
earthed. At the hearing the advocate will have to pay close attention to how the other side is 
presenting its case and how the arbitrator is responding. If the advocate is ill prepared, he 
wifl have difficulty presenting his case. If the advocate is confused he will not be 
able to respond effectively to the way his opponent is proceeding nor will he be sensitive 
to how the arbitrator is ‘‘reading” the case as it unfolds. The remaining portions of this sec- 
tion will analyze the six major aspects of the arbitration hearing in terms of how the ad- 
vocate should be prepared. 
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Settlement Negotiations 


Now is the time for last minute settlement talks with the other side. Some arbitrators will 
confront the parties with a request that they explore settlement avenues before the hearing 
begins. This is a perfect opportunity to put forth any potential compromise offer you may 
have. Remember, the compromise must be carefully planned in advance. Compromise is a 
relative concept differing between parties, issues and facts, but one test of a fair compromise 
is whether the offer made is more attractive than proceeding to arbitration. When arbitra- 
tion appears more attractive or equally attractive as a compromise, litigation is likely to en- 
sue. If the parties desire settlement it usually can be achieved if appropriate compromise is 
made. Even if settlement is not achieved, portraying a mood of compromise may have a 
beneficial effect on how the arbitrator views the case. Many times a case may turn on what 
the arbitrator feels is fair or equitable rather than on clear cut contract language and a good 
faith effort to compromise may be interpreted as a plus in the equities column of the party 
proferring the concession. Indeed, since arbitrators have a certain amount of power to 
fashion remedies different from the parties’ positions, a compromise offer may “‘seed”’ the 
arbitrator with an idea of what is an acceptable remedy. The essence of compromise is flex- 
ibility; in order to be flexible the advocate should prepare more than one compromise offer, 
each a little closer to the litigation point described earlier. The advocate can then work 
towards the “‘bottom line’’ in an attempt to settle the case. If settlement negotiations are to 
be effective all of the variables must be outlined in advance with a careful eye on the “‘bot- 
tom line.’’ Settlement will usually be counter productive if the result of settlement is more 
onerous than what is reasonably likely to result from the arbitration hearing. 


Preliminary Matters 


After attempting settlement or forgoing the opportunity to do so the parties will formally 
begin the hearing. Before making an opening statement a number of matters should be con- 
sidered and dealt with if applicable. 


1. Have the parties been formally designated as well as the names and addresses of 
their representatives? 

2. Should the arbitrator take an oath according to relevant state law, practice or 
preference of the parties (all witnesses could be sworn here also)? 

3. Should certain witnesses be sequestered in order to prevent opportunity for witnes- 
ses to corroborate, explain or support earlier testimony of witnesses? 

4. Have all subpoenas been honored; have the parties had time to review the sub- 
poened documents? 

5. What will be the order of case presentation? Normally, the grieving party will go 
first with the employer following. 

6. What facts, issues or exhibits can be agreed to by stipulation between the parties? 
Matters that can be agreed to without the necessity of calling witnesses or making 
argument should be explored. Adequate preparation is essential in order to avoid 
stipulating to damaging facts or issues. If the advocate knows his case thoroughly he 
will be in a position to stipulate to harmless matters while attempting to gain stipula- 


tion by an unprepared opponent to facts or issues which may be harmful to the oppo- 
nent’s case, at 

7. What other preliminary matters remain to be resolved? Now is the time and oppor- 
tunity to resolve them. 


Opening Statements 


The parties are generally offered the opportunity to make an opening statement to the 
arbitrator. This opportunity may be waived by one or both parties. If the arbitrator does not 
raise the issue the parties may request the opportunity to do so. The opening statement can 
be a valuable technique for establishing, at the outset of the hearing, the essence of the ad- 
vocate’s case. It is a way to create a framework for the presentation of issues and evidence 
which will follow as the case is developed through the hearing. If the advocate has carefully 
prepared his case the opening statement will be an opportunity to synthesize the multiple 
factors of the case in a convincingly clear manner. The opening statement should be brief 
and to the point. It should establish what the advocate purports to be the issues along witha 
description of what the evidence will prove in support of his position on the issues. The 
opening statement is most effective if it is made orally, in a honest and straight forward 
manner. In order to achieve this result the advocate must carefully outline the elements of 
the opening statement. From this outline a short oral statement can be developed for 
presentation to the arbitrator. Aside from being a technique for explanation of what the 
case is all about the opening statement can set the mood for the ensuing case presentation; a 
mood which may enhance the receptivity of the arbitrator for the advocate’s evidence which 
will follow. 


Case Presentation 


In presenting a case to an arbitrator the advocates must establish facts which support 
their position regarding issues in the case. Witnesses must be called in accordance with the 
plans established during preparation for the hearing. Witnesses must testify to provable 
facts which they recollect and materials which will be offered as evidence in the form of ex- 
hibits (e.g., personnel records, letters, memoranda, evaluation reports, etc.). The advocate 
must be aware of the various evidentiary issues involved in arbitration cases covered in 
other portions of this monograph. Witnesses are responsible for proving facts in support of 
positions taken by the advocate and should be fully prepared to present credible evidence in 
a clear, believable manner. The order of witnesses should be related to a logical presentation 
consistent with issues and key factual matters involved in the case. The questions and 
answers should follow the format created when preparing the witness for the hearing. Ex- 
hibits should be marked and copied for submission as evidence after identification and 
description is testified to by the responsible witness. The following checklist by Messrs. 
Wollett and Chanin is useful in preparing and conducting direct examination of arbitration 
witpesses as well as cross examination:! 


1 Wollett & Chanin, The Law and Practice of Teacher Negotiations, 5:503-505 (1974). 
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1. Prepare written questions and answers for all witnesses - know exactly what witness 
will testify - prepare substantively and as to form. 


a) No leading questions (except possibly with respect to uncontroverted fact - and 
avoid if possible).* 

b) Avoid unnecessary corroborative testimony. 

c) Avoid hearsay, immaterial and irrelevant testimony. 

d) Avoid opinions, arguments, feelings or beliefs (unless expressed and related to 
opposition) - these are not evidence - stick to facts only. 

e) Keep questions simple - best questions: “‘What happened then?” 

f) Lay a proper foundation for conversations - who was present, where, when, then 
ask ‘“‘What was said?” 

g) Instruct witness not to volunteer any additional information (especially on cross- 
examination). 

h) Develop the facts with the witness, chronologically. 

i) Review all exhibits witness will be confronted with on direct and cross- 
examination. 

j) Documents are first marked for identification only, until admitted. Show witness 
(opposition and arbitrator) document: “‘I show you what has been marked for iden- 
tification as IEA Exhibit 1, etc.’’ and explain significance of document, if possible. 
Then establish authenticity and lay foundation for admission. REMEMBER TO 
MOVE ADMISSION! Marked or underlined exhibits are admissible and used ef- 
fectively in this manner (have a “clean” copy of exhibit available if you have a 
finicky arbitrator). Keep a list of all exhibits (yours and opposition’s). As hearing 
progresses, have in folders prospective exhibits and admitted exhibits. Mark exhibit 
identification number in red ink for easy identification. 

k) Coach witness on refreshing recollection for answers he may forget on witness 
stand (rehearse this procedure before-hand - you should not ask questions such as 
was anything else said etc. unless witness has forgotten pretrials and answers). 
Witness must answer “I do not remember” NOT “I do not know.” Then ask if 
there is anything that could refresh his recollection. Answer should be yes. Then 
show document or ask if he recalls__._.___or if_____ was also discussed, 
etc. Try and refresh without going through this procedure if you can! 

1) Witness may refer to notes (especially to refresh recollection) but remember these 
are then subject to production. 

m) Instruct witness not to answer question objected to prior to ruling. 

n) Develop strong, positive witnesses - 


1. Too weak: I think so, I believe so, In my opinion - when witness means YES; I don’t 
think so, I don’t believe so, not to my knowledge - when witness means NO. 


* Leading questions contain the answer subject to affirmation or negation and are of much less 
weight than facts stated in the words of the witness (a corollary to the rule that your statements are not 
evidence). 


Note: This is contrary to the rule and good practice in cross-examination. 


2. Too obliging: I assume so, probably, possibly - when he doesn’t have personal 
knowledge or should answer I don’t know or when he has forgotten and should answer I 
don’t remember or recollect; or when goes beyond the demands of the question or when 
gives false answer “‘to help.” 


3. Too strong: should not be advocate, just testifier of fact. 


2. Cross-Examination. 


a) Purposes: 


. Disclosure of known facts not related in direct testimony. 
- Correction of misstatements of fact. 

. Placement of facts in (true) perspective. 

- Reconciliation of apparent contradictions (if advisable). 


nh wn = 


. Impeachment attacking reliability and credibility. 


b) Prove Your Case With Your Own Witnesses - If a witness has not hurt you and 
possesses no favorable facts which can only be adduced through that witness and 
which you are positive he will admit, do not cross-examine. 

c) Remember: failure to cross-examine is not by implication agreement with the 
facts adduced (unless uncontroverted) or an admission as to the veracity of the 
witness (rely upon your direct evidence or use rebuttal to controvert adverse facts). 
d) Do not “fish” - only ask questions where you know what the answer will be or 
where you have impeaching evidence if the witness does not tell the truth. 

e) Leading questions are permissible and are good practice. 

f) Questions posed as statements of fact are effective. 

g) Repetition of entire direct examination and parts of cross-examination is permis- 
sible and may reveal inconsistencies. 

h) Repeat or ask court reporter (good technique) to repeat questions not answered 
or where witness is evasive. 

i) Remember: you will be stuck with the answer to any questions asked if in any 
way responsive. 

j) Do not give witness an opportunity to corroborate, reinforce or establish adverse 
or contrary facts. 

k) If witness is lying - bear down, go over and over testimony - be tricky - be 
forceful (not loud or argumentative) and positive. 

1) You may attempt to impeach by confrontation with contradictory evidence. Be 
sure and lay in firm foundation for impeachment. Commit the witness definitely and 
specifically for later impeachment by rebuttal evidence. 

m) Cross-examination is limited to the scope of the direct examination. 

n) Keep objective to be achieved as to each witness in mind in planning for and dur- 
ing cross-examination. 

o) Remember to protect your own witnesses who are being cross-examined by ob- 
jections. 

p) Instruct your witness not to answer if you object - wait until ruling. 
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Because of the liberal view of most arbitrators toward admission of evidence “for what it 
is worth” objections to evidence may not result in denial of admissibility. Nevertheless, ob- 
jections where called for should be made (the arbitrator may let it in but the advocate, by 
objecting, reminds the arbitrator that the evidence is flawed). In order to make intelligent 
objections the advocate must understand the basis for admission or rejection of evidence 
covered in the other portions of the monograph. 

In certain situations the parties may be in a position to call witnesses back to testify after 
both sides have presented the cases. This phase is called rebuttal and surrebuttal; rebuttal is 
reserved for the part offering evidence first (e.g., the grievant) and surrebuttal for the other 
side. This aspect of evidence is limited to matters raised by the opposing advocate either 
while cross-examining witnesses or while putting his case on in chief. It is designed to offer 
evidence directly rebutting harmful evidence; thus it is narrow in scope and should be used 
sparingly. 


Closing Arguments 


After the evidence is presented the parties have an opportunity to present argument as to 
how the facts they have proven tie into the issues of the case. Argument is made as to what 
results the arbitrator should arrive at concerning the issues of the case. The advocate is en- 
titled to editorialize about the facts in as eloquent a manner as possible. Part of the 
editorialization will include downplaying bad facts, highlighting good facts and explaining 
away ambiguities or inconsistencies in the evidence. At this time the advocate may tie 
earlier arbitration cases of precedential value (have citations or copies of the cases 
available) to positions advanced. Where briefs will be filed the parties may desire to waive 
closing argument since the same ground will later be covered more thoroughly after the heat 
of battle has subsided. Where briefs will not be filed, closing argument can be critical. The 
reader is referred to the portion of this monograph concerning brief writing particularly the 
fact and argument aspects in preparing closing argument. If necessary a short recess can be 
requested to prepare the closing argument. 


Briefing Schedule 


At the close of the hearing, the parties are given an opportunity to agree to a briefing 
schedule. The fairest schedule is where the arbitrator receives both briefs at a certain date 
and simultaneously mails copies to the parties. If the right to file a reply brief is desired the 
parties should notify the arbitrator at this stage of the hearing. 


Vil. The Arbitration Brief 


Not all arbitration cases require submission of a written brief, but when a brief is required 
it is one of the highest challenges to the arbitration advocate. The arbitration brief is the ad- 
vocate’s case in synthesized form, written in a manner which will answer all of the impor- 
tant questions an arbitrator may have when considering and drafting the opinion and deci- 
sion. The brief should address important issues and questions in a manner most favorable to 
the advocate’s position. It has been said that the true test of a winning brief is whether the 
arbitrator borrowed from it to draft the written decision. If an arbitrator literally lifts the 
language from the brief and incorporates it in the decision, and bases his or her opinion on 
facts, reasoning or argument articulated by the advocate, then the advocate has written an 
effective brief. Remember, successful arbitrators are busy people and if your brief is drafted 
in accurate and cogent terms, it is likely that it will become a reference tool for the ar- 
bitrator to short circuit the time consuming task of reviewing the record. The more an ar- 
bitrator relies upon the brief the higher the likelihood that views propounded therein will 
prevail. 

Brief writing requires close attention to skillful use of words in articulating the facts, is- 
sues and theories. Because of this, brief writing is a difficult and time consuming process. 
You must convey your viewpoint in order to inform, explain, rationalize, support and per- 
suade the arbitrator that your position should be accepted. The complexities of this difficult 
chore will vary with the unique facts and issues of the case in question. 

While there is no one correct method for preparing and drafting a brief, good briefs are 
characterized by clean and concise language arranged in a manner which articulates a 
logically reasoned presentation in support of the advocate’s overall case. The presentation 
shoyld be based on a careful review of the entire proceeding, whether the proceeding is 
manifested in a transcribed written record or accurate notes taken while the parties 
presented their case. The brief should be a clear, honest and believable picture designed to 
tilt the reader’s view in favor of the conclusions the advocate proposes. The presentation 
must avoid exaggeration or undue overstatement in order to impress the reader with the 
reliability of your assessment and the integrity of your position. 


49 


50 


At a minimum, it is suggested that the arbitration brief contain the following elements: 


1. Cover Page 

2. Nature of the Proceedings 
3. Questions Presented 

4. Statement of Facts 

5. Argument 

6. Requested Relief 


1. Cover Page. This identifies the names of the parties, which party is submitting the brief 
and who is responsible for writing the brief. In addition, the cover page should cite who the 
arbitrator is, the date of submission and the particular grievance. For example of a cover 
page style as well as style for presenting the remaining portions of an arbitration brief 
described in this section, the reader is advised to refer to the sample brief included in this 
publication as Appendix A. 


2. Nature of the Proceedings. This section serves as a short description of the particular 
type of arbitration involved. It should describe the portion of the collective bargaining 
agreement calling for arbitration and the nature of the arbitration involved. 


3. Questions Presented. This section is the advocate’s first chance to influence the arbitrator 
toward the results proposed. The questions posed must encourage an answer in favor of the 
proposer. In order to do this, the technique employed must concisely integrate the key issues 
of the case with the key facts of the case. Statements should accurately and fairly portray 
the advocate’s case in a nutshell. One method of determining whether the questions have 
been properly framed is for the writer to honestly ask whether, viewing the questions objec- 
tively, it can be fairly stated that they are written in a manner which strongly suggests a 
result consistent with the positions presented throughout the remaining portions of the brief. 


4. Statement of Facts. This is a most critical element of the arbitration brief. If the ar- 
bitrator is satisfied with the description of facts, he or she will be logically positioned in a 
manner which is most conducive to deciding the case in the advocate’s favor. It should be 
noted that the particular facts of any case are the prime determinant of the result of the 
case. They are the wellspring from which the ultimate decision flows. Experienced ar- 
bitrators are aware of general rules of arbitration, they are not aware of the unique, 
operative facts in the case in question and will rely upon the advocates to prove the facts and 
to marshall facts in a manner which encourages application of general principles of arbitra- 
tion so as to encourage a result in their favor. 


The statement of facts must be tightly organized and objectively presented in a 
chronological manner devoid of superfluous information, argument or editorializations. 
Every fact important to the position advocated should be described in a manner which 
capitalizes on their natural overtones and creates the impression that they speak for 
themselves. In order to achieve this result the advocate is encouraged to use simple words 
arranged in short easy to read sentences. Avoid distortion of facts and try to underplay the 
style of presentation while appearing to be telling an honest story of what occurred in a way 
which naturally leads to the conclusions desired. Avoid conclusory statements in factual 
renditions but arrange facts so that the conclusions sought are readily apparent. For exam- 
ple, if upon cross examination a witness recants or contradicts an earlier important state- 


ment made on direct examination, this point can be brought out by juxtaposing those facts. 
This way the witness’ credibility can be impugned by the facts themselves, without the ad- 
vocate specifically so stating in a conclusory manner. If a transcribed record of the hearing 
is available all facts obtained therefrom must be followed by an accurate citation of the 
transcript page on which they may be found (e.g., Record at 42; Transcript at 31). If no 
transcript is available, relate the facts to actual testimony of witnesses or documents 
presented into evidence. In this regard, the advocate will have to rely upon careful notes 
taken during the testimony of the various witnesses in order to reconstruct their actual 
statements. Advocates should not hesitate to acknowledge important facts which damage 
their case as the arbitrator is bound to be aware of them and will be more likely to respect a 
presentation which rationalizes away the adverse effects of these facts or, alternatively, 
which casts such facts in a light which limits their impact upon the theories propounded. 


5. Argument. This is the section of the brief where issues are raised by the advocate and 
answered by concise, specific and argumentative presentations on a point by point basis. It 
is suggested that the advocate start with the strongest issue and position and work toward 
less significant issues. It is at this stage that the facts are raised and commented upon in an 
effort to tie the principles relied upon with the facts by the use of logical well reasoned argu- 
ments written in a believable style avoiding hyperbole and indiscreet remarks about the op- 
ponent’s case. 

Each major element of this section should be preceded by a short contention stating the 
heart of the argument in clear and vivid terms (See Appendix A). The body of argument fol- 
lowing each heading must then prove the contention made by reference to established facts, 
reason and authority. The argument is most persuasive if it employs short direct sentences 
liberally referencing critical facts. The argument should flow logically from the general to 
the specific, each element buttressing an inescapable conclusion by the reader that the point 
being made is the correct view. If important adverse facts exist do not overlook them. 
Rather, attempt to disarm them by threading them into your argument in such a way as to 
minimize their impact on your theories. 

A caveat should be raised concerning the use of precedent in arbitration briefs. In judicial 
proceedings, precedent plays a strong role due to the legal principle of stare decisis which 
generally compels judicial adherence to establish legal principles created by higher courts. 
Even in the legal arena, however, precedent plays a secondary and supportive role behind the 
facts and reasoned arguments in the particular case in question. A competent attorney does 
not rely solely upon earlier cases because each case has distinguishing characteristics. 
Moreover, judges may change their views about heretofore established principles. Thus in 
drafting a brief an attorney must support his case by well reasoned argument based upon the 
unique facts of the case supported by precedent. 


In arbitration a similar approach is recommended. There is no concept of binding prece- 
dent in arbitral law but the value of persuasive precedent should not be overlooked. Fun- 
damental notions of fairness can strongly influence an arbitrator seeking to arrive at an 
equitable result. If the advocate can paint a reliable picture of the fairness of the position 
proposed and then support that argument with one or more cases on point which arrive at 
the result advocated, he or she may be successful in persuading the arbitrator to adopt the 
view proposed. Where little or no precedent exists supporting an argument, analogous cases 
should be considered. In addition, an argument can be tailored which proposes that the 
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result advocated is a logical and permissable extension of principles established by the cases 
quoted with the result that your position fits within the framework of existing precedent. 

When relying upon precedent it is very important to use only cases which stand for the pro- 
position being argued. Do not research issues sloppily or adopt a contrary view of a decision 
which you wish to cite for a specific proposition. A careful and objective reading of the en- 
tire case is advised. To do otherwise may be an invitation to the arbitrator to discredit the 
proposed theory entirely. The following hierarchy of precedential sources is offered for con- 
sideration in drafting arguments in an arbitration case: 


a) An earlier case construing essentially the same facts involving the same language 
decided by the same arbitrator (a rare occurrence except in cases involving umpires). 
b) An earlier case involving analogous facts and an analogous contract clause decided 
by a different arbitrator construing the same contract. . 

c) An earlier case decided by the same arbitrator construing a different contract in- 
volving analogous facts and contract language. 

d) An earlier case decided by a different arbitrator involving different but analogous 
contract language and facts. 

e) An authoritative proposition put forth in a recognized treatise or labor relations 
publication. 


When citing precedential sources, describe the case in succinct terms and tie it to the 
theory being advocated. Use quotations to make particularly important points in support of 
your argument. Do not overuse citations or quotations. 


6. Relief Requested. This is the final element of the brief. It should state exactly the 
remedy desired in a clear and unequivocal manner. Be sure to request relief which the ar- 
bitrator can grant under the specific terms of the Agreement. Do not expect arbitrators to 
exercise extraordinary powers in granting remedies. 


Reply Brief 


In certain exceptional instances, the other party may include material in a brief which 
deserves further elaboration or refutation. In these situations a reply brief may be in order. 
When drafting a reply brief remember to keep it short and relate it directly to the new issues 
raised by the other party. A reply brief can be an effective tool for undermining or dis- 
tinguishing away cases or arguments raised but not refuted in the earlier brief and can serve 
to put issues in a more favorable perspective. In order to be sure an arbitrator will consider 
the reply brief, reserve the right to file one at the hearing and send a copy to the opposing 
party. 

Conclusion. Arbitration briefs can be an effective method of conveying the advocate’s 
case. Careful draftsmanship is essential in brief writing. The brief in final form should flow 
smoothly. Rough spots which impede easy and quick reading should be removed in subse- 
quent redrafts of the brief. Unnecessary repetition and disorderly structure should be cor- 
rected. The brief should clearly address the issues and effectively clarify the position of the 
advocate. 


Vill. Post Award Considerations 


Analysis of the Award 


A natural impulse for the parties is to rush through the arbitration award upon receipt to 
ascertain the result - who won? To stop analyzing an award after determining the outcome is 
short-sighted and can prove harmful to effective employer-employee relations. A careful 
analysis of all aspects of the award is essential in order to accurately determine the short 
and long range impact of the award upon the total relationship between the employer and 
the employee organization. If fully understood, the award will: 


1. Serve as a future guide for the parties as to how their collective bargaining contract 
is likely to be interpreted in future similar circumstances; 

2. Serve as a signal to the parties concerning possible practices which must be changed 
in order to comply with the terms of the award; 

3. Serve as a tool to prevent future grievances or help settle future grievances early in 
the grievance procedure; 

4. Provide direction to negotiators concerning future contract negotiations proposals. 


1. Contract Interpretation. 

Arbitration awards will impact on how the parties function under the terms of the con- 
strued contract. For example, if an arbitrator finds that a certain disciplinary action by the 
employer was not for just cause then the parties have a reference point for assessing 
future disciplinary cases which may arise. A close reading of the decision may indicate 
which facts were believed and relied upon by the arbitrator in making the award. Such facts 
may then be compared to future situations to ascertain similarities or differences and the 
consequences of such similarities or differences on the question of whether the later act does 
or does not constitute discipline for just cause. One should note carefully, however, any 
unique facts, theories or conclusions cited in the decision which may distinguish it from a 
later case. 

When reading an award the parties should be acutely aware of all of its important aspects 
in order to fully understand how the result in the instant case impacts upon future situations 
raising the same or similar issues. This analysis is particularly important in cases of dis- 
cipline. In addition, areas such as determination of employee qualifications for promotion, 
transfer, recall, and layoff may be substantially affected by an arbitrator. Finally, where the 
employer has made a judgment affecting the interest of employees and an arbitrator has 
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analyzed the application of such judgment resulting in the reversal, modification or appro- 
val of such judgment, the award should be studied with care. To cite an example, did the ar- 
bitrator defer to the employer’s judgment and/or did he closely scrutize each and every fact 
or subject the employer’s act to a rigid standard of proof? Did he make any presumptions 
which led directly to the result obtained? What was his attitude about questions of evidence? 
What facts seemed most important and which witnesses were believed over others? Ques- 
tions such as as these will significantly affect what role the decision will play in interpreting 
future cases between the parties. 


2. Personnel Practices 

Arbitration awards can have a significant impact upon how the parties deal with day to 
day personnel matters. For example, if an employer lost a case involving employee evalua- 
tion because an arbitrator determined that the employer’s evaluation procedures were in- 
adequate, a change in such procedures may be necessary in order to ensure that evaluation 
procedures will withstand arbitral scrutiny in the future. Likewise, in cases involving sick 
leave abuse where the employer’s technique for selecting and disciplining alleged abusers is 
found to be unreliable or unfair, the employer may have to create a system which can meet 
arbitral requirements or again risk reversal in a subsequent arbitration. In both of these ex- 
amples, the employer would most likely be confronted with designing systems and policies 
which must be implemented through personnel practices. 

Likewise, if the award calls for changes in pay practices, the employer will have to imple- 
ment those changes through new personnel practices. The labor organization bears a burden 
to inform the bargaining unit employees of changes brought about by the award and to 
enlighten the employees about the significance of the award. For example, if the discipline 
of an employee for insubordination or theft is upheld, the union should inform other 
employees that it may not be in a position to successfully defend employees who are dis- 
ciplined in the future for similar offenses. This advice from the responsible labor represen- 
tative will serve to encourage appropriate labor behavior patterns on the part of employees 
as well as mature employer-employee relations between the parties. 


3. Future Grievances 

The award in one arbitration case can serve as a tool for the successful resolution of 
future grievances prior to reaching the arbitration stage. The parties are generally averse to 
losing an arbitration case and the loser in one case will no doubt be careful to react to 
grievances in a manner designed to avoid loss and maximize the chances for success in 
future cases. Likewise, the winning party in an earlier case may not look forward to the 
going through the costly, time consuming and tension producing procedures called for by 
arbitration when the parties may be able to reach settlement absent arbitration. By clarify- 
ing how certain contract language will be construed, the arbitration award guides the parties 
to settlement in future similar grievance cases. Thus, the award in any one case may serve 
as a substantial incentive to the parties to settle future grievances in order to avoid the costs, 
rigors and risks of going through a subsequent hearing. Indeed, one of the hallmarks of 
mature employer-employee relations is the recognition that the best result is a result worked 
out by the parties themselves rather than one mandated by a third person. However, one 
should not be so naive as to preclude resort to arbitration when no other viable alternative 
may be available. 


4. Future Negotiations 

An arbitration award may have substantial effect on how a key contract clause is to be in- 
terpreted (e.g., lay-off, promotion, overtime pay, etc.). One of the parties or, in some cases, 
both parties may decide that the award must be circumvented by a change in the wording of 
the agreement. This change may require renegotiation of the provision during the next 
round of bargaining or an immediate reopening of negotiations. The winning party appears 
to have the upper hand in this situation since the arbitrator may have firmly entrenched the 
victor’s position. However, one should not give up all hope as employer and employee 
representatives are usually willing to reconsider any set of circumstances if the environment 
is conducive to compromise. The employer may have to buy the change he wants with 
money or language concessions. The labor organization may have to do likewise by giving 
the employer something he desires such as a change in current contract language or a lower 
than normal settlement package. In either instance, it is incumbent upon the parties to 
strive for compromise to alleviate the problems preceived by an arbitrator’s award. After 
all, collective bargaining is the art of the possible. Generally a middle ground can be 
achieved if the parties work at it diligently. 


Appeal of the Award 


A party dissatisfied with an arbitrator’s award can pursue two overall strategies to obtain 
review of the award by a court.' One option is to act positively by entering into litigation to 
have the award reviewed and vacated by following precedural and substantive rules of law 
established by state statute or comon law. Another option is to act passively by not 
implementing the award thus forcing the winning party to bring a legal action to enforce the 
award. Then, in defense, the loser can seek nullification or amendment of the award arguing 
it was legally defective. 


Standard of Review - The Trilogy 


The beginning point for guidance in cases involving review and enforcement of arbitra- 
tion awards is case law in the private sector. In a series of three decisions, the United States 
Supreme Court firmly established the favored status of grievance arbitration as a method 
for peacefully resolving disputes concerning private sector labor agreements. 

a) Arbitration and Federal Courts - The Steel Trilogy 

On June 20, 1960, the United States Supreme Court handed down three decisions com- 
monly referred to as the “Trilogy’’ cases.” In each of the cases the United Steelworkers of 
America was requesting the Court either to order arbitration or to enforce an arbitration 
award. 


,' Judicial and administrative agency review and enforcement of public sector grievance arbitration 
awards is an issue unique in each state and the reader is admonished to thoroughly research the ap- 
plicable local law when dealing with these issues. 


2 United Steelworkers v. American Manufacturing Co., 363 U.S. 564, 80 S. Ct. 1343 (1960); United 
Steelworkers vy. Warrior & Gulf Navigation Co., 363 U.S. 574, 80 S. Ct. 1347 (1960); United 
Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 80 S. Ct. 1358 (1960). 
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1) United Steelworkers v. American Manufacturing Co.* 

Involved was a dispute on reinstatement of an employee, determined twenty-five percent 
permanently disabled by the employee’s physician. The union argued that the employee was 
entitled to be reinstated because his physician had stated that he was able to perform his job, 
and the seniority provision of the collective bargaining agreement mandated his return. The 
employer defended on the ground that (1) the employee was estopped from making the 
claim because he had previously settled a workmen’s compensation claim against the com- 
pany, (2) the employee was not physically able to do the work, and (3) that this dispute was 
not arbitrable under the collective bargaining agreement in question. 

The agreement provided that during its term there would be “‘no strikes,” unless the 
employer refused to abide by a decision of the arbitrator. The agreement also set out a 
detailed grievance procedure with a provision for arbitration of all disputes between the par- 
ties ‘‘as to the meaning, interpretation and application of the provisions of this agreement.” 
The contract also reserved to management power to suspend or discharge any employee 
“for cause.’ It also contained a provision that the employer will employ and promote 
employees on the principle of seniority “‘where ability and efficiency are equal.” 

Unable to resolve the dispute the union requested arbitration and when the employer 
refused, brought suit in District Court to compel arbitration. The lower court held that since 
the employee had accepted a settlement on the basis of his permanent partial disability, he 
was estopped to claim any seniority or employment rights. The Court of Appeals affirmed,‘ 
but for different reasons. After reviewing the evidence it held that the grievance was ‘“‘a 
frivolous, patently baseless one, not subject to arbitration under the collective bargaining 
agreement.’ “The agreement,” said Justice Douglas, ‘is to submit all grievances to ar- 
bitration, not merely those that a court may deem to be meritorious. There is no exception 
to the “‘no-strike’’ clause and none therefore should be read into the grievance clause, since 
one is the quid pro quo for the other.’’® 


b) 


Delineating the role of the federal courts when called upon to enforce an agreement to ar- 
bitrate, Douglas stated: 


The function of the court is very limited when the parties have agreed to submit all questions of 
contract interpretation to the arbitrator. It is confined to ascertaining where the party seeking 
arbitration is making a claim which on its face is governed by the contract. Whether the moving 
party is right or wrong is a question of contract interpretation for the arbitrator. In these cir- 
cumstances the moving party should not be deprived of the arbitrator’s judgment, when it was 
his judgment and all that it connotes that he bargained for.’ 


Justice Douglas went on to say that ‘“‘the courts have no business weighing the merits of the 
grievance, [or] considering whether there is equity in a particular claim.’’® Once more, “‘the 
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processing of even frivolous claims may have therapeutic values of which those who are not 
a part of the plant environment may be quite unaware.” *® In other words, American 
Manufacturing mandates that courts may not hold grievances nonarbitrable even if the 
court considers the grievance nonmeritorious or even completely frivolous. It is not the 
function of courts to review the merits of a grievance or substitute its judgment for that of 
the arbitrator. 


2) United Steelworkers v. Warrior & Gulf Navigation Co."° The dispute in Warrior & 
Gulf involved the “‘lay-off”’ of employees between 1956 and 1958, thus reducing the bargain- 
ing unit from 42 to 36 men. The reduction was due in part to the employer’s contracting 
maintenance work, previously done by unit employees, to other companies. The collective 
agreement had both a “no-strike” and “no-lockout”’ provision and a grievance procedure 
with arbitration as the final step. The agreement was silent on the subject of sub- 
contracting. 

Grievances were filed challenging the action by the company and alleging a partial 
lockout in violation of the contract. The grievances remained unsettled and when the 
employer refused arbitration, a suit was commenced by the union. The District Court 
granted the company’s motion to dismiss the complaint." It held after hearing the evidence, 
much of which concerned the merits of the grievance, that the agreement did not “confide in 
an arbitrator the right to review the defendant’s business judgment in contracting out 
work.’? It further held that “‘the contracting out of repair and maintenance work. . . is 
strictly a function of management not limited in any respect by the labor agreement 
involved here.” The Court of Appeals affirmed, the majority holding that the collective 
agreement had withdrawn from the grievance procedure matters which are strictly a 
function of management and that contracting fell within that exception." 

Justice Douglas, again writing the opinion, presented a detailed analysis of (1) the nature 
of the collective bargaining agreement, (2) the role of the arbitrator in interpreting the 
agreement, and (3) the scope of judicial review of a labor agreement where there is doubt as 
the arbitrability of a grievance. 

a) The Nature of the Agreement. Discussing the nature of the agreement Justice Douglas 

stated: 
The collective bargaining agreement states the rights and duties of the parties. It is more than a 
contract; it is a generalized code to govern a myriad of cases which the draftsmen cannot wholly 
anticipate. See Shulman, Reason, Contract and Law in Labor Relations, 68 Harv. L. Rev. 999, 
1004-1005. The collective agreement covers the whole employment relationship. It calls into be- 
ing a new common law - the common law of a particular industry or of a particular plant. As on 
observer had put it: 
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_. . [I]t is not unqualifiedly true that a collective bargaining agreement is simply a document by 
which the union and employees have imposed upon management limited, express restrictions of 
its otherwise absolute right to manage the enterprise, so that an employee’s claim must fail un- 
less he can point to a specific contract provision upon which the claim is founded. There are too 
many people, too many problems, too many unforeseeable contingencies to make the words of 
the contract the exclusive source of rights and duties. One cannot reduce all the rules governing 
a commmunity like an industrial plant to fifteen or even fifty pages. Within the sphere of collec- 
tive bargaining, the institutional characteristics and the governmental nature of the collective 
bargaining process demand a common law of the shop which implements and furnishes the con- 
text of the agreement. We must assume that intelligent negotiators acknowledged so plain a 
need unless they stated a contrary rule in plain words. 


Apart from matters that the parties specifically exclude, all of the questions on which the parties 
disagree must therefore come within the scope of the grievance and arbitration provisions of the 
collective agreement. The grievance procedure is, in other words, a part of the continuous col- 
lectible bargaining process. It, rather than a strike, is the terminal point of a disagreement. . . 


b) The Role of the Labor Arbitrator. Citing the words of the late Dean Shulman, the court 
went on to endorse the concept of arbitration as a ““means of solving the unforeseeable by 
molding a system of private law for all the problems which may arise.’’’® Delineating the 
role of the arbitrator, the court stated: 
The labor arbitrator’s source of law is not confined to the express provisions of the contract, as 
the industrial common law - the practices of the industry and the shop - is equally a part of the 
collective bargaining agreement although not expressed in it. The labor arbitrator is usually 
chosen because of the parties’ confidence in his knowledge of the common law of the shop and 
their trust in his personal judgment to bring to bear considerations which are not expressed in 
the contract as criteria for judgment. The parties expect that his judgment of a particular 
grievance will reflect not only what the contract says but, insofar as the collective bargaining 
agreement permits, such factors as the effect upon productivity of a particular result, its conse- 
quence to the morale of the shop, his judgment whether tensions will be heightened or 
diminished. For the parties’ objective in using the arbitration process is primarily to further 
their common goal of uninterrupted production under the agreement, to make the agreement 
serve their specialized needs. The ablest judge cannot be expected to bring the same experience 
and competence to bear upon the determination of a grievance.” 

c) Scope of Judicial Review. Discussing the scope of judicial review, the court reasoned 
that the Congress had, by section 301 of the Labor-Management Relations Act, assigned the 
courts the duty of determining whether a party has breached his promise to arbitrate. ‘“‘Ar- 
bitration,”’ noted the court, “‘is a matter of contract and a party cannot be required to sub- 
mit any dispute which he has not agreed to so submit.’’8 

Yet to be consistent with congressional policy in favor of settlement of disputes by the parties 
through the machinery of arbitration, the judicial inquiry under Sec. 301 must be strictly con- 
fined to the question of whether the reluctant party did agree to arbitrate the grievance or did 
agree to give the arbitration power to make the award he made. An order to arbitrate the par- 
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ticular grievance should not be denied unless it may be said with positive assurance that the ar- 
bitration clause is not susceptible of an interpretation that covers the asserted dispute. Doubts 
should be resolved in favor of coverage." 

With that, the court held that the contracting-out of work was not necessarily exempted 
under a provision that “‘matters which are strictly a function of management should not be 
subject to arbitration.’’ Here the grievance procedure also provided that “if differences” 
arise or if “any local trouble of any kind” arises, the grievance procedure shall be ap- 
plicable. Accordingly, the lower court’s decision was reversed and the company was ordered 
to arbitrate the grievance. 


3) United Steelworkers y. Enterprise Wheel & Corp.” Enterprise centered around en- 
forcement of an actual arbitration award which the company refused to implement. A group 
of employees left their jobs in protest against the discharge of an employee. Grievances were 
filed when the employer refused to reinstate the employees until the dispute was settled. 
When the company refused to arbitrate, a suit was brought for specific enforcement of the 
arbitration provisions of the agreement. The District Court ordered arbitration. When the 
grievance was later heard by the arbitrator, he awarded reinstatement with back pay, minus 
pay for a ten-day suspension and such sums as the employees received from other employ- 
ment (it was the arbitrator’s view that the facts warranted at most a suspension of the men 
for ten days each). After the discharge but before the arbitration award the collective 
bargaining agreement had expired. Holding that the agreement imposed an unconditional 
obligation on the employer, the arbitrator rejected the contention that expiration of the 
agreement barred reinstatement of the employees. 

The company refused to comply with the award. The District Court, on petition from the 
union, directed the employer to comply.” The Court of Appeals reversed.” While agreeing 
that the District Court had jurisdiction to enforce an arbitration award under a collective 
bargaining agreement, it went on to hold that any award for back pay subsequent to the 
date of termination of the agreement could not be enforced. It also held that the require- 
ment for reinstatement of the discharged employees was likewise unenforceable because the 
collective bargaining agreement has expired. 

Reversing the Court of Appeals, the Supreme Court further defined the role of the federal 
courts in enforcing an arbitration award. Awards should be enforced as long as the ar- 
bitrator stays within the scope of the submission agreement and the award is based on his 
construction of the agreement. 


The refusal of courts to review the merits of an arbitration award is the proper approach to ar- 
bitration under collective bargaining agreements. The federal policy of settling labor disputes 
by arbitration would be undermined if courts had the final say on the merits of the awards. 


9 Td. at 582-83. 
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When an arbitrator is commissioned to interpret and apply the collective bargaining agreement, 
he is to bring his informed judgment to bear in order to reach a fair solution of a problem. This 
is especially true when it comes to formulating remedies. There the need is for flexibility in 
meeting a wide variety of situations. The draftsmen may never have though of what specific 
remedy should be awarded to meet a particular contingency. Nevertheless, an arbitrator is con- 
fined to interpretation and application of the collective bargaining agreement: [to reiterate an 
oft-quoted stricture,] he does not sit to dispense his own brand of industrial justice. He may of 
course look for guidance from many sources, yet his award is legitimate only so long as it draws 
its essence from the collective bargaining agreement. When the arbitrator’s words manifest an 
infidelity to this obligation, courts have no choice but to refuse enforcement of the award.” 
In this case the court stated that the opinion of the arbitrator is ambiguous. 

It may be read as based solely upon the arbitrator’s view of the requirements of enacted legisla- 
tion, which would mean that he exceeded the scope of the submission. Or it may be read as em- 
bodying a construction of the agreement itself, perhaps with the arbitrator looking to “the law” 
for help in determining the sense of the agreement. A mere ambiguity in the opinion accom- 
panying an award, which permits the inference that the arbitrator may have exceeded his 
authority, is not a reason for refusing to enforce the award. Arbitrators have no obligation to 
the court to give their reasons for an award. To require opinions free of ambiguity may lead ar- 
bitrators to play it safe by writing no supporting opinions.”! 


Finally the court concluded: 


The question of interpretation of the collective bargaining agreement is a question for the ar- 
bitrator. It is the arbitrator’s construction which was bargained for; and so far as the ar- 
bitrator’s decision concerns construction of the contract, the courts have no business overruling 
him because their interpretation of the contract is different from his. 


4) Summary of the Steelworkers Trilogy. The Trilogy established labor arbitration as 
the preferred method of solving disputes over the interpretation of the collective bargaining 
agreement. This approval of voluntary arbitration as expressed by the judiciary in the 
Trilogy was not without prior governmental approval. The Norris-LaGuardia Act provides 
in section 8 that ‘“‘no restraining order or injunctive relief shall be granted to any complai- 
nant who has failed to... make every reasonable effort to settle such dispute either by 
negotiation or with the aid of any governmental machinery of mediation or voluntary ar- 
bitration.”* Section 203(c) of the Labor Management Relations Act requires the Director 
of the Federal Mediation and Conciliation Service, if he fails to bring parties to a labor dis- 
pute to agreement by conciliation, to ‘seek to induce the parties voluntarily to seek other 
means of settling the dispute without resort to strike, lockout or other coercion... .”’27 In 
addition, sections 201 and 203(d) essentially provide that final adustment by a method 
agreed upon by the parties is to be the desirable method for settlement of grievance disputes. 
The 60-day notice or cooling-off period provision in the National Labor Relations Act is 
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additional evidence of the same policy.” The end result of the cited statutory provisions, 
while providing no procedural format for arbitration, contemplated labor arbitration as the 
preferred method for resolving grievance disputes and, accordingly, provided a precedent of 
legislative history and statutes for the Trilogy rationale.” 

That the labor arbitrator’s authority was elevated to an unprecedented status is best il- 
lustrated by examining the scope of the decision in Enterprise Wheel. Unlike American 
Manufacturing and Warrior & Gulf, the issue in Enterprise was whether the arbitrator had 
authority to grant a remedy of back pay and reinstatement effective beyond the expiration 
date of the agreement. As cited by the court, the opinion was ambiguous and apparently did 
not indicate clearly whether his asserted authority was based on a construction of the agree- 
ment or ‘“‘the requirements of enacted legislation.”’*® But, asserted the court, “a mere am- 
biguity ... is not reason for refusing to enforce the award’’*! and since the award might 
have been based on the arbitrator’s reading of the agreement, it had to be upheld because it 
is not the function of the court to review the merits of a grievance or substitute its judgment 
for that of an arbitrator. 

In the private sector, the arbitrator’s award, if legitimately within the confines of the col- 
lective bargaining agreement, generally will not be supplanted as a result of a subsequent 
judicial review. This rule has had the practical effect of discouraging review of arbitration 
awards by dissatisfied parties and has firmly entrenched grievance arbitration as the 
premier dispute resolution alternative in private sector employer-employee relations. 


Unique Public Sector Considerations 


Theories and practices familiar to the private sector have cropped up in the public sector, 
sometimes with little or no regard for the unique aspects of political theory and governmen- 
tal structures. One of the most commonly adopted procedures has been the process of 
grievance arbitration. Parties to public sector collective bargaining agreements regularly 
have agreed to arbitrate unresolved grievances. Once having done so a party will have great 
difficulty avoiding the result of an unfavorable award since the private sector tenets of the 
Trilogy have been widely accepted by courts reviewing public sector grievance arbitration 
awards. Indeed, the Minnesota and Pennsylvania collective bargaining statutes require 
resort to binding arbitration to resolve unsettled grievances. The Pennsylvania Public 
Employee Relations Act provides in pertinent part; 

“Arbitration of disputes or grievances arising out of the interpretation of the provisions of a col- 


lective bargaining agreement is mandatory ... [T]he final step [of the grievance procedure] 
shall provide for a binding decision by an asbirator wind F* 
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In 1975, the Pennsylvania Supreme Court reviewed and upheld this statutory require- 
ment in a case involving the discharge of a public school teacher where the existing statute 
granted the power to hire and fire such employees to the employer. The existing statute was 
read to harmonize with the coexisting duty of the public employer to arbitrate such matters 
arising from disputes over the interpretation of collective bargaining agreements. Citing the 
Trilogy, the Court found Pennsylvania public policy favoring grievance arbitration ‘even 
stronger than that embodied in federal labor policy.’ 

The Minnesota experience is also noteworthy. Specifically, the Minnesota Public 
Employment Relations Act provides: 

“All contracts shall include a grievance procedure which shall provide compulsory binding ar- 

bitration of grievances,’’*4 
In 1977, the Minnesota Supreme Court reviewed the applicability of this requirement in a 
case involving a nontenured state employee who was allegedly fired in violation of the cur- 
rent collective bargaining agreement calling for disciplinary actions only for ‘‘just cause.” 
The employer argued that the statutorily created probationary status of the employee al- 
lowed the employer to discharge an employee without review of that decision by an ar- 
bitrator. The court disagreed stating that the language of the Minnesota PELRA strongly 
favors the conclusion that the parties agreed to resolve all disputes concerning disciplinary 
action by resort to the binding arbitration process. The court was not impressed with the 
argument that tenure provisions of other state statutes governed. 


In the absence of a more explicit statutory limitation empowering an appointing authority to 
discharge an unclassified laborer without assigning any cause whatsoever, we hold that the un- 
ion and employee in this case had a contractual right to pursue binding arbitration of the merits 
of the employee’s discharge, and the aribtrator therefore did not clearly exceed his powers un- 
der the collective bargaining agreement. 

In states where collective bargaining legislation does not mandate resort to binding ar- 
bitration of grievances there is a split of authority concerning the applicability of the liberal 
tule of the Trilogy favoring resort and deference to the arbitral process. The traditional 
view, followed by the courts of Vermont, Connecticut, Michigan and Wisconsin, adopts the 
liberal view toward grievance arbitration espoused in the Trilogy. A second view takes a 
decidedly more cautious approach towards resort to arbitration and affirmance of arbitra- 
tion awards in situations where statutory authority or responsibilities of the public employer 
are involved. Representative decisions are found in New York, Massachusetts, Florida, 
Iowa, Connecticut and Illinois. 

a) The Traditional View 

Vermont - In 1974 the Vermont Supreme Court decided Danville Board of School Direc- 
tors v. Fifield,*® where it held that a school board employer consistent with its agreement 
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must arbitrate a grievance regarding a refusal to issue a new teaching contract 
notwithstanding statutes which arguably gave the employer sole power to hire and fire 
teachers. The employer had agreed to contract language which allowed grievances over 
whether refusals to issue contracts were for just and sufficient cause. The court noted that 
the trend of courts and legislatures was to employ arbitration as an inexpensive and 
reasonably amicable method of conflict resolution and that the employer, who agreed to ar- 
bitrate, could not at a later time abrogate that agreement. 


Connecticut—The Connecticut Supreme Court upheld an arbitrator’s reinstatement of a 


discharged police officer after a finding that the employer’s action was not for just cause. 
The court stated: 


“The scope of judicial review of an arbitration award is limited by statute and by the agreement 
between the parties . . . If the question has been entrusted to the arbitration tribunal, then the 
court should not rule upon the merits of the issue and it should not usurp the function conferred 
upon that tribunal by the parties to the agreement ... The language of the agreement allocates 
the decision-making authority to the proper tribunal, the court or the aribtrator. Once the al- 
location is made, the parties may not vary it except by mutual consent.” (citations omitted)*” 


In this case, the Connecticut court espoused the basic Trilogy principles regarding judicial 
review. However, in an earlier case the court placed a substantial limitation upon arbitrable 
subjects in areas of statutory authority and responsibility in matters concerning public 
policy.*8 


Michigan—In 1975 the Michigan Supreme Court, finding that the non-renewal of the 
teaching contract of a probationary employee is arbitrable, expressly adopted the Trilogy 
rule. The court found that it could not be said with positive assurance that the arbitration 
clause of the collective bargaining agreement is not susceptible of an interpretation covering 
such dispute.*® 


Wisconsin—Wisconsin Supreme Court has adopted a “hands off’ approach towards ar- 
bitration awards which are rendered pursuant to an agreement to arbitrate the issue in ques- 
tion and which are not violative of law. Thus, in a recent case involving promotion of a 
police employee, an arbitrator’s construction of a provision calling for application of 
seniority favorable to a grieving employee was sustained notwithstanding statutory 
language giving the police chief general power to select subordinates.” 


#' City of Hartford v. Police Officers, 93 LRRM 2321 (Conn. Sup. Ct. 1976). 
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b) A Public Sector Approach 
New York—The New York Court of Appeals has recently established a unique view of 

grievance arbitration designed to accommodate special public sector concerns. The court 
was confronted with a situation were a dispute could reasonably be categorized as grievable 
and susceptible to the arbitration process. But the court specifically rejected a presumption 
of arbitrability in such cases. It stated: 

“In making such determinations the courts are to be guided by the principles that the agreement 

to arbitrate must be express, direct and unequivocal as to the issues or disputes to be submitted 

to arbitration; anything less will lead to a denial of arbitration.”’"! 
The court found public sector labor arbitration cases significantly different from private 
sector cases because, under the New York Statute, public employers are not free to delegate 
resolution of decisions for which they have official responsibility. When confronted with 
questions of arbitrability in the public sector the New York courts must adopt a two-tiered 
analysis. First, the court will examine whether the particular subject matter is authorized by 
law; more precisely, is the subject precluded from arbitration by statute, case law or public 
policy considerations? Second, if authorized by law, did the parties clearly agree to resort to 
arbitration? As stated by the New York court: 


“In the field of public employment, as distinguished from labor relations in the private sector, 
the public policy favoring arbitration - of recent origin - does not carry the same historical or 
general acceptance, nor, as evidenced in part by some of the litigation in our Court, has there so 
far been a demonstration of the efficacy of arbitration as a means for resolving controversies in 
governmental employment. Accordingly, it cannot be inferred as a practical matter that the 
parties to collective bargaining agreements in the public sector always intend to adopt the 
broadest permissible arbitration clauses. Indeed, inasmuch as the responsibilities of the elected 
representatives of the tax-paying public are overarching and fundamentally nondelegable, it 
must be taken, in the absence of clear, unequivocal agreement to the contrary, that the board of 
education did not intend to refer differenes which might arise to the arbitration forum. Such 
reference is not to be based on implication.” 96 LRRM at 2782. 


Massachusetts—The Massachusetts Supreme Judicial Court has held that nondelegable 
matters of educational policy are not arbitrable even if otherwise provided for by terms of a 
collective bargaining agreement. Such terms simply will not be enforced. Thus, the court 
has refused to allow arbitration over filling of vacancies in supervisory positions, abolition 
of supervisory positions and demotion of a supervisory employee to nonsupervisory status.” 


Illinois—An Illinois Appellate Court has followed the lead of earlier decisions in that 
state holding that a school board cannot, through a collective bargaining agreement or 
otherwise, delegate to an arbitrator those matters of discretion that are vested in the school 
board by statute. Thus even though a collective bargaining agreement specifically called for 
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arbitration of whether the denial of a contract to a nontenured teacher was for just cause, 
the court refused to allow arbitration stating: 


“Regardless of what was intended by the Board in the agreement, we conclude that the school 
board cannot, by the terms of a collective bargaining agreement, place a substantive limitation 
on its power to discharge probationary teachers in conjunction with binding review of the sub- 
stantive discretionary obligation of the Board in the form of a determination by arbitration.” 


Florida—In 1978, a Florida Court of Appeal in a case of first impression specifically 
adopted the rationale of the courts in New York, Massachusetts and Illinois and held that 
an arbitrator had no power to rule that a nontenured teacher was or was not discontinued in 
employment for just cause.‘ 


lowa—The Iowa Supreme Court has stated that arbitration provisions agreed to by a 


school board concerning refusal to rehire a teacher are against public policy and will not be 
enforceable.® 


Connecticut—As noted earlier, the Connecticut Supreme Court has held that arbitration 
deserves judicial support and has articulated concepts adopted by private sector precedents. 
However, in 1972, when deciding a case involving the negotiability of certain matters 
between a school district and its organized teachers the court established certain limitations. 
While considering the negotiability of binding arbitration of grievances arising from alleged 
violations of a collective bargaining agreement the court stated: 

“Tt [grievance arbitration] is an amicable and efficient means of resolving any differences within 
a contract previously acceptable to and executed by the parties. Obviously, the board cannot 
delegate to an arbitrator its statutory authority as to matters of policy nor can it agree to 
binding arbitration of matters concerning which a statutory duty rests on the board alone. If the 
board sees fit to agree to binding arbitration, it obviously must confine the subjects involved to 
those matters which are not ultra vires.’’® 
This language places significant limitations upon the enforceability of contract language 
constituting an undue delegation of authority to an arbitrator and appears to place Connec- 
ticut in the group of states recognizing public policy limitations upon arbitral authority. 


c) Implications of the Public Sector Approach 

Where courts become significantly involved in the arbitration process many of the valua- 
ble attributes of arbitration may be diminished (e.g., speed, simplicity, lower cost, etc.). The 
refusal of the judiciary to become involved in second guessing decisions of arbitrators and 
encouragement of arbitration has resulted in widespread acclaim for and adoption of the 
process. This attitude has resulted in relatively little litigation involving arbitration for ob- 
vious reasons: if the odds are great that an arbitrator’s ruling will be upheld then why go to 
court? This has been the principal result of the Trilogy line of cases and would appear to be 


“3 Lockport Area Ed. Coop. Assn. v. Educ. Assn., 338 N.E. 2d 463, 91 LRRM 2449, 2452 (Ill. 3d 
App. Ct. 1975). 


“ Take County Ed. Assn. v. School Board, 99 LRRM 2493 (Fla. 2d Ct. of App. 1978). 
48 Moravek v. Davenport Comm. School Dst. 98 LRRM 2923 (Ia. Sup. Ct. 1978). 
© West Hartford Educ. Assn. v. DeCourcy, 295 A. 2d 526, 80 LRRM 2422, 2431 (Conn. 1972). 
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the result in those public sector jurisdictions adopting such a theory. However, where uncer- 
tainty is present as to whether arbitration is appropriate in any given circumstance, even in 
the face of relatively clear contract language supporting resort to arbitration, judicial 
remedies are available. If resort to the courts becomes the norm, the usefulness of grievance 
arbitration may be jeopardized. 

Reviewing the case law in those states which do not adopt the reasoning announced in the 
Trilogy raises questions as to where lines will be drawn in determining which matters should 
or should not be submitted to arbitration. As long as the answer is unknown, further litiga- 
tion will be encouraged, perhaps defeating the value of arbitration. The cases cited in this 
section are primarily concerned with the peculiarities of the educational sphere of the public 
sector and may be of limited impact. However, many of the same policy arguments may be 
made of other sectors of government, especially those involving the safety related fire and 
police services. The parameters of this problem are just beginning to be ascertained. Future 
case law and legislative developments will flesh out which sorts of decisions are delegable to 
arbitration and which are not. Until relative certainty is achieved, the parties must do the 
best they can with what is known and try to extrapolate from the known in order to find 
answers to the unknown. 


Appendix A 


HEARING 
BEFORE ARBITRATOR 


IN THE MATTER OF: 
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THE GRIEVANT 
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BRIEF OF THE EMPLOYER 


FOR THE EMPLOYER BY: 
Steven B. Rynecki 
Attorney at Law 
“ 757 North Broadway 
Milwaukee, WI 53202 


Date 
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NATURE OF PROCEEDING 


This is an Arbitration hearing under the provisions of Article 5 (C) (5) (a), (b), (c), (d), 
and (e) of the current collective bargaining agreement (hereinafter referred to as the Agree- 
ment) between the _____________ (hereinafter referred to as the Employer) and the 

(hereinafter referred to as the Union) concerning the applicability 


and effect of certain provisions of the Agreement on the denial of a grievance filed by 


(hereinafter referred to as the Grievant). 


QUESTIONS PRESENTED 


1. Does the Arbitrator have jurisdiction to entertain and decide this arbitration case since 
the underlying facts of this case arose before any collective bargaining agreement existed? 


2. Should the grievance be denied because the Grievant, by her actions and inactions, has 
waived any rights she may have had for a salary advancement and is now estopped from 
pressing her claim because the Employer has relied upon her waiver to its detriment? 


3. Should the grievance be denied because the Employer acted reasonably and in no way 
violated, misinterpreted or misapplied any of the provisions of the Agreement? 


STATEMENT OF FACTS 


The Grievant was hired on May 3, 1974, by the Employer to teach fourth grade elemen- 
tary students at the BA step | level of the then current salary schedule. (Jt. Ex. #3) 
During the ensuing summer and fall the Grievant applied to the State Department of 
Public Instruction (DPI) for a Professional Certificate in elementary education in order to 
comply with Sec. 294.1 and other relevant provisions of the State Code which require such 
certification in order to be employed by the Employer. (Union Ex. #7: Testimony of Mr. 
——— ee Me The State DPI denied the Gree 
ant’s application for elementary certification because ‘‘... she had not completed an ap- 
proved elementary teacher education program, including supervised student teaching at the 
elementary school level.” (Union Ex. #7) The Employer, through Superintendent 
—______—_,, informed the Grievant that her job was in jeopardy unless some al- 
ternative certification could be arranged to meet the approval of the State DPI. (Testimony 
of Mr. _________________) The Grievant, through the efforts of Mr. 
and Ms;__________ > -was allowed to retain employment with the 
Employer providing she adhered to a prearranged approved course of study leading to a 
Professional Certificate for elementary teaching in the State. (Union Ex. #9, Union Ex. #8: 
Lestimiotivs ol eM peewee = ee and Mr Bp Re cee 
The Grievant subsequently followed the pre-arranged coursework at State College, 
whereupon, in the fall of 1976 she received her Professional Certificate in elementary educa- 
tion. (Union Ex. #6; Union Ex. #3; Testimony of Ms. and Mr. 
-) At all times relevant the Grievant taught at the fourth grade ele- 
mentary level for the Employer under a Temporary Certificate with conditions attached re- 
quiring pursuance of the abovementioned mandatory coursework. 


The Grievant entered into individual teaching contracts with the Employer designating 
the following dates, job duties and salary levels:* 


Date Signed Effective Date Job Duties Salary Level 
1. May 3, 1974 August 22, 1974 Fourth Grade $7,725.00 
(1974-75 School Year) Teacher (BA +1) 
2. April 9, 1975 August 21, 1975 Fourth Grade $8,881.00 
(1975-76 School Year) Teacher (BA +2) 
3. March 22, 1976 August 23, 1976 Fourth Grade $10,024.00 
(1976-77 School Year) Teacher (BA +3) 


* (Jt. Ex. #3, #4, #5) 


At no time before August, 1976 did the Grievant represent to or request from the Em- 
ployer any agreement as to applying the credits achieved to remove the conditions on her 
Temporary Certificate for salary credit. (Testimony Messrs. _________ and. 

) In May of 1976, the Employer, through Mr. 
notified all teachers of the requirement for prior approval of subsequent course- 
work taken for credit toward salary advancement on educational lanes; the Grievant did not 
file such information nor notify the Employer in any manner. (Testimony of Messrs. 
eee ees 2d ee Employer, Ex. #1 Union Ex g11) 
The Grievant had not requested credit for lane change prior to the original grievance in this 
Cacrah PestumOn yay tea oe ot) 

On August 31, 1976 the Grievant filed a written Grievance Report alleging that the Em- 
ployer denied her request for a lane change in violation of Article 6 (C) (2) of the Agree- 
ment. The Employer denied the grievance and this arbitration hearing followed. (Jt. Ex. #2) 


ARGUMENT 


I. THE ARBITRATOR LACKS JURISDICTION IN THIS CASE BECAUSE 
THE FACTS UNDERLYING THE GRIEVANCE OCCURRED BEFORE ANY 
COLLECTIVE BARGAINING AGREEMENT WAS EFFECTIVE. 


The Employer and Union negotiated their first collective bargaining agreement during 
the school year of 1975-76 which was effective from August 21, 1976, until August 20, 1977. 
(Jt. Ex. #1) Prior to August 21, 1976, no collective bargaining agreement, grievance proce- 
dure or arbitration procedure existed between the parties. The grievance in issue turns upon 
facts and decisions which occurred from May 3, 1974 until August 21, 1976, well outside the 
boundaries and mandates of the current Agreement. The Union and the Grievant challenge 
the denial of the written grievance of August 31, 1976, but the facts underlying the denial of the 
grievance occurred up to two years before the Agreement was CiLCChiveg Mite 

testified that it was his intent that the Grievant could not apply the credits 
earned to make up certification deficiencies for increased wages via a lane advancement 
when he first acquiesced to the Grievant’s temporary certification arrangement with the 
State DPI and State College. This clear intent is manifest throughout the record. The 
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Grievant never approached the Employer either orally or in writing concerning the lane 
change issue as was the custom according to the uncontradicted testimony of Messrs. 
pe and 2 QUlten ine cOntharyar ine mtsLicvall 
signed one contract after another attesting to her agreement that she was entitled to no 
other credit than BA step increases from year to year rather than a lane advancement. (Jt. 


Ex. #3, #4 and #5) 


The heart of the Union’s position is that the Employer unreasonably denied the Grievant 
lane advancement for credits earned to make up certification deficiencies as required by the 
State DPI. In order for the Arbitrator to determine whether this allegation is well founded, 
he must resort to an analysis of: (1) the pre-collective bargaining understanding of the Em- 
ployer and the Grievant concerning the issue; (2) what the pre-collective bargaining practice 
of the Employer was concerning lane advancements and (3) whether the Employer from 
May, 1974, through August, 1976, acted unreasonably by not crediting the Grievant lane 
advancement for the State College credits she earned. It is the position of the Employer that 
such an investigation is beyond the power of the Arbitrator according to the provisions of 
the collective bargaining from which his jurisdiction flows. 


Article 5 (A) (1) defines a grievance as: 


“*... a claim by an employee, or group of employees or the Union that there has been a viola- 
tion, misinterpretation, or misapplication of any provision of this agreement.” 


This definition creates the foundation for the jurisdiction of the Arbitrator found in Arti- 
cle 5 (C) (5) (d) of the Agreement. In this case it is not enough to argue that denial of the 
Grievant’s claim occurred at the first step of the grievance procedure at August 23, 1976 
meeting (after the effective date of the Agreement) and is thereafter reviewable by the Arbi- 
trator. The decision not to grant the Grievant lane advancement credit for college credits 
used to remove certification deficiencies was made originally by Superintendent 
—_____________, according to his testimony, when he helped arrange for the Griev- 
ant to obtain temporary certification in order to keep her job as a fourth grade teacher with 
the Employer. He testified that, had he been confronted with such a request from the Griev- 
ant, he would have “‘let her go” and hired a teacher with the proper credentials to teach at 
the fourth grade elementary level. This decision manifested itself in the form of written 
agreements signed by the Employer and the Grievant dated April 9, 1975, and March 22; 
1976, respectively. (Jt. Ex. #4 and #5) 


If the Arbitrator scrutinizes and passes judgment upon facts occuring before the Agree- 
ment existed he is expanding his jurisdiction to pre-collective bargaining matters not in con- 
templation of the parties and in contravention of the clear language of the Agreement which 
limits his jurisdiction to allegations of violations, misinterpretations and misapplications of 
the existing Agreement according to Article 5 (A) (1). 


Il. THIS GRIEVANCE SHOULD BE DENIED BECAUSE THE GRIEVANT 
HAS WAIVED ANY RIGHTS SHE MAY HAVE HAD TO LANE ADVANCE- 
MENT AND THE EMPLOYER HAS RELIED TO ITS DETRIMENT ON 
SUCH WAIVER. 


Under the theory argued by the Union and the Grievant, she would have been eligible for 
lane advancement for the college credits she took to remove certification deficiencies noted 
by the State DPI. Union Exhibit #3 establishes that the Grievant achieved twelve (12) cre- 
dits (beyond her BA) during the summer of 1975. Yet the facts indicate that she did not ap- 
ply for lane advancement until August, 1976, even though she had opportunity to do so ei- 
ther in the fall of 1975, when she finished her coursework, or in the spring of 1976, when Mr. 
—________—cnotified the teaching staff in writing of the requirement of prior ap- 
proval for coursework which was to be submitted for lane advancement. (Employer Ex. #1; 
PPC Ce On Vr iNTCSS hs ames aN ee ee _2) hes latest ‘evi- 
dence of the understanding between the Grievant and the Employer is the Agreement to 
Modify Teacher’s Continuing Contract whereby the Grievant signed a binding contract for 
the 1976-77 school year at the BA step 3 level (salary $10,024.00). This contract is the only 
evidence before the Arbitrator indicating the Grievant’s intent as to her lane status after 
achieving in excess of twelve (12) semester hours of college credit beyond her BA almost a 
full school year before signing the contract she is now working under. (Jt. Ex. #5) 


The Board relied upon the Grievant’s action when she signed the above contract by ascer- 
taining its current operating budget exclusive of any projected increases for her salary. The 
difference in salary levels for BA step 3 and BA/12 step 3 amount to $358.00 which is not an 
insignificant amount of money considering the size of the ______»___ Com 
munity School District. These funds were allocated for services and supplies in the Board’s 
general budget. If the Grievant were to be awarded this amount the Board will be forced to 
cut the amount budgeted for other services and supplies. (Testimony of Mr. 
_ +) Along with her affirmative acknowledgement by written contract, 
the Grievant additionally acquiesced to payment of salary at the BA step 3 level by failing to 
complete the form mailed to all teachers entitled Request For Approval of Additional 


Courses (Employer Ex. #1) as was testified by Mr. __________________. The fact that 
the form was later modified (Union Ex. #11) does not excuse the inaction by the Grievant 
since prior unrebutted testimony by Superintendent __________________ established 


that the Employer had historically required prior notification and approval (albeit oral) or 
credits which would be used for lane advancement. 


Under the general heading of Waiver and Estoppel, authors Elkouri and Elkouri in their 
treatise How Arbitration Works (3rd Ed. BNA, 1973) at pages 349-50 provide guidance for 
the issue presently before the Arbitrator: 


“Arbitrators have frequently held that where one party, with actual or constructive knowledge 
of his rights, stands by and offers no protest with respect to the conduct of the other, thereby 
reasonably inducing the latter to believe that his conduct is fully concurred in, the matter will be 
treated as closed insofar as it relates to past transactions.” 
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The instant facts fall within the ambit of the above rule of arbitration. The Grievant had 
actual knowledge of the Employer’s determination that her salary was set at the BA step 3 
level as indicated by her written contract of March 22, 1976 (Jt. Ex. #5) and she in no way 
questioned or challenged this decision. She instead remained silent after signing the con- 
tract, even though the established practice of the Employer is to require oral notice and pri- 
or approval of credits for lane advancement (Testimony of Mr. _____________) 
and the newly established requirement of written notification and prior approval of credits 
for lane advancement mailed to her according to the unrebutted testimony of Mr. 
_ «XI reliance upon the above action and inaction by the Grievant the 
Employer went ahead to set its budget, thus expending the $358.00 for supplies and services 
needed to deliver the highest possible degree of education to the children of the 

Community School District. 

The Grievant in this case clearly waived any rights she may have had and the grievance 
should be dismissed without further consideration. To do otherwise would be to set an au- 
thoritative precedent allowing stale claims by others under the provisions of this collective 
bargaining agreement for credit toward lane advancement after signing a binding contract 
and otherwise acting in acquiescence to the contrary. 


Il. THE EMPLOYER DID NOT VIOLATE THE COLLECTIVE BARGAINING 
AGREEMENT BY DENYING THE GRIEVANT’S REQUEST FOR 
SALARY ADVANCEMENT 


The Grievant alleges, in her written grievance dated August 31, 1976, that the Employer 
violated Article 6 (C) (2) of the current collective bargaining agreement which states: 


“2. Educational Lanes 

Employees on the regular salary schedule who move from one educational lane to a higher 
educational lane shall move to the corresponding eligible step on the higher lane. For an 
employee to advance from one educational lane to another, he shall file suitable evidence of ad- 
ditional educational credit with the Superintendent ten days prior to the September payroll 
date. All courses must be approved by the Superintendent.” (emphasis added) 


At the arbitration hearing the Union raised the question of whether Article 6 (B) (1) was 
also applicable in this case. A review of Article 6 (B) (1) indicates that it speaks to the situa- 
tion when an employee is initially hired by the Employer. More specifically, Article 6 (B) (1) 
states: 


“B) Placement on Salary Schedule 
1. Adjustment to Salary Schedule 
Each employee shall be placed on his proper step of the salary schedule as of the effective 
date of this agreement and in accordance with paragraph 2 below . . . .’ (emphasis added) 


Paragraph 2 then states: 


2. Credit for Experience 
Credit ... shall be given... for previous outside teaching experience . . . upon initial 
employment ....’ (emphasis added) 


Reading the two provisions indicates unmistakably that Article 6 (B) is to be applied to sit- 
uations arising from the date of an employee’s initial date of hire and cannot be reasonably 
construed to apply to the instant case since the Grievant has been employed by the Em- 
ployer for over two (2) years. (Testimony of Messrs. Sand 


) 


Even if Article 6 (B) were applicable it would not shed light on the dispute before the Arbi- 
trator because there remains an open issue of whether the Grievant was placed on the “‘pro- 
per” step of the salary schedule. (Testimony of Mr._______________) Thus, it seems 
logical to refer the question of proper salary placement of the Grievant to Article 6 (C) (2) 
which directly addresses itself to the issue under consideration. 


Article 6 (c) (2) requires two distinct submissions by an employee seeking lane advancement 
credit. The first is the filing of “suitable evidence of additional educational credit” with the 
Superintendent at the outset of the new school year. The second is found in the words “all 
courses must be approved by the Superintendent” which was testified by Mr. 
—_________________ (who negotiated the Agreement for the Employer) as meaning a re- 
quirement for prior approval of coursework to qualify for lane advancement credit. This 
dual requirement is logical, necessary and consistent with past practice of the Employer. It 
is a logical reading of the clause since to read it as requiring approval only after taking the 
coursework would be redundant since post coursework approval is already provided for in 
the sentence immediately preceding. It is necessary because the Employer must ascertain its 
budget before the close of the school year in which prior approval is requested and granted 
since the employer must know whether employees are going to be eligible for lane advance- 
ment and budget a sum certain to cover the increased salaries for those employees. It is con- 
sistent with prior Employer practice as evidenced by the written authorization form mailed 
to all teachers (Employer Ex. #1) and the testimony of Superintendent 
_______ stating that he required prior oral notice and approval before allow- 
ing lane advancement credit. 


The Union and the Grievant allege that the Employer violated the Agreement. They now 
must prove this allegation. They have not introduced any cogent evidence as to any contract 
provision violated on its face. The arguments raised all turn on Article 6 (C) (2) which clear- 
ly allow for Employer approval of courses taken and about to be taken. This Article allows 
the Employer discretionary latitude in deciding which courses shall be credited toward lane 
advancement. As was testified by Mr. _____________ and stipulated between the 
parties, the Employer does not act automatically in approving or disapproving courses for 
lane advancement. These decisions are made on a case by case basis depending on the parti- 
cular facts at hand, in consideration of the needs of the ____»__»__»__ Com munity 
School District. This practice is now codified by the parties in Article 6 (C) (2). Further evi- 
dence of the Employer’s discretionary power to award lane advancement credit is found in 
the bargaining history of the parties as testified to by Mr. _________.. He 
stated that the Union originally proposed an Article which would have limited approval to af- 
ter courses were taken. (Union Ex. #1) Through the winnowing out process of bargaining, 
this clause was changed to include the last sentence quoted above requiring approval by the 
Superintendent. While the language is not clear on its face, Mr. —_____un- 
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rebutted testimony indicates that this last sentence was intended by the parties to require 
prior approval of courses taken for lane advancement. 

The issue of lane advancement is akin to the concepts of promotion and merit increases 
decided by many arbitrators over the years. Concerning promotion (viz., a higher pay classi- 
fication for the same job) authors Elkouri and Elkouri in How Arbitration Works (3rd Ed. 
BNA, 1973) quote Arbitrator Whitley P. McCoy as follows: 

“When there is no contract provision at all limiting the Company’s rights in selecting men for 
promotion, the Company’s rights, of course, are unlimited. If the only contract restriction is 
one against discrimination for Union activity, then that is the only restriction. In other words, 
absent a contract right in favor of the employees, or a contract restriction on a company, the 
latter may ignore not only seniority but also even skill, ability, and physical fitness. The 
employees must obtain benefits at the bargaining table, not from arbitrators. Arbitrators are 
bound by the contract under which they are arbitrating.” (at page 528) 

Concerning the concept of merit increases (viz., higher pay for the same work) Elkouri 
and Elkouri state at page 539: 

‘““‘Where management has the right to make this determination (regardless of the source of the 
right), it appears clear that its conclusions in regard to merit increases are not generally subject 
to successful challenge in arbitration unless unfair, arbitrary, or discriminatory.” 

It should be noted at this point that promotions and administration of the employer’s 
budget along with all other management rights are specifically provided for by statute in 
Sec. 20.7 (1) through (8) of the State Code 1975. Area I Vocational-Technical School 
District PERB Case No. 650 (1976). 


Merging the theories of the above leads to a conclusion that the proper questions to ask in 
this case are: 

1. Did the Employer retain the right to exercise its discretion in approval or disapproval of 

courses to be used for lane advancement credit? 


2. In refusing to grant the Grievant lane advancement credit for courses taken to remove her 
certification deficiencies, did the Employer abuse its discretion? 


As to the first question, it seems unmistakably clear that the relevant contract language 
allows the Employer discretion in approving lane advancement credit requests. (See argu- 
ments; presented .dt"ppwots 20 Ses) is Deetes sroitthissbrie!) 

The final issue is whether the Employer abused its discretion by disallowing the Grievant 
lane advancement credit for the courses she completed to remove the deficiencies noted by 
the State DPI which were required in order to remain a fourth grade elementary teacher 
with the Employer. The Employer argues that no abuse of discretion took place in this case. 
The Grievant was hired with the understanding that she had the minimum qualifications to 
teach fourth grade elementary students. (Testimony of Mr._____________——_) It was 
later discovered that she was not eligible for a Professional Certificate to teach at that level 
as mandated by the State laws. (Testimony of Ms. _________—_) At that 
point the Grievant was technically unemployable by the Employer. (Testimony of Mr. 
_____———~?)d« Because the Grievant was an effective and dedicated teacher, the 
Employer appealed the denial of her certification to the State DPI who thereupon made a 
special arrangement for the Grievant to take certain courses to remove the deficiencies in 
her educational background. (Testimony of Mr. ______________; Testimony of Ms. 


; Union Ex. #7, #8 and #9) At no time prior to August, 1976, did 
the Grievant request Credit for these courses either orally or in writing nor did the Employer 
ever intend to allow lane advancement credit for these courses. (Testimony of Mr. 
; Testimony of Mr._____________) At this late date the 
Grievant challenges the Employer’s decision in her case. The Employer’s decision was rea- 
sonable because: 


1. The Grievant would obtain a windfall if the coursework taken to remove deficiencies at the 
date of hire were credited toward lane advancement since she should have had such deficiencies 
corrected when she was initially hired and only through the efforts and approval of the 
Employer was she able to retain her employment. 


2. The Grievant would be placed at a higher salary level than her peers (viz., those teachers with 
BA degrees and Professional Certification without deficiencies) and thus gain an unfair finan- 
cial advantage over them since they were fully qualified at their date of hire and were not re- 
quired to take credits, as the Grievant was, to achieve Professional Certification status. 


3. The taxpayers of ____________ Community School District would be compelled 
to absorb her increased salary for courses taken to meet the minimum qualifications to teach 
at the fourth grade elementary level. This would be manifestly unfair since those funds have 
been earmarked for other educational needs of the District and the taxpayers would, in ef- 
fect, be paying “extra” to get what they should have had all along - a fourth grade teacher with 
minimum qualifications. 


4. To uphold the grievance would lead to financial unpredictability for the Employer since 
the requirements of Article 6 (C) (2) would be construed to mean that teachers could apply 
for lane advancement after courses are taken without prior approval. This could result in 
teachers “hoarding” credits over the years, as the Grievant did, and applying for lane advance- 
ment well after the Employer has set its budget. Such a result could well jeopardize the fiscal 
integrity of the Employer and cause financial havoc in the —_______—S—s Community 
School District with predictable negative ripple effects upon the quality of education delivered 
to the student population. 


5. To uphold the grievance would render the discretionary authority of the Employer 
spelled out in Article 6 (C) (2) a nullity and thereby open the floodgates to uncon- 
trollable requests for lane advancement credit by any and all teachers either before, 
during or after courses have been taken. If the Employer cannot deny lane advance- 
ment under the facts of this grievance it is difficult to perceive of a case where it 
could exercise its discretion and disallow a request for lane advancement in the future. 
Such a result is repugnant to ordered labor relations; transcends the intent of the 
parties and the language of the Agreement; and deprives the Employer of its statu- 
tory guarantees under Sec. 20.7 (1) through (8) of the State Code. 


CONCLUSION 


Based upon the foregoing arguments in light of the evidence presented, the Employer 
respectfully requests the Arbitrator to deny the Grievant’s claim. 


ad 


Appendix B 


|. SOURCES OF INFORMATION ABOUT ARBITRATORS 


A. State Level 
Alaska 


California 


Connecticut 


Delaware 


District of Columbia 
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State Labor Relations Board 
Pouch C 

Juneau, Alaska 99801 
907/586-5571 


Commissioner of Labor 
P.O. Box 1149 

Juneau, Alaska 99801 
907 /586-6500 


California Public Employment Relations Board 
Executive Director 

923 12th St. 

Sacramento, California 95815 


State Board of Mediation and Arbitration 
Chairman 

200 Folly Brook Boulevard 

Weathersfield 

Hartford, Connecticut 06145 
203/566-4394 


State Department of Labor and Industrial Relations 
Director of Industrial Affairs 

506 West 10th Street 

Wilmington, Delaware 19801 

302/658-9251, Ext. 276 


State Board of Education 

State Superintendent of Public Instruction 
Dover, Delaware 19901 

302/678-4601 


Board of Labor Relations 
Chairman 

Room 308, 1212 16th Street, N.W. 
Washington, DC 20036 
202/629-5827 


Florida Florida Public Employment Relations Commission 
Chairman 
Ambassador Bldg., Suite 105 
2005 Appalachee Parkway 
Tallahassee, Florida 32301 
904/488-8641 


Hawaii Hawaii Public Employment Relations Board 
Chairman 
550 Halikawuila Street 
Honolulu, Hawaii 96813 
808 /548-6267 


Idaho State Labor Commissioner 
Industrial and Administration Bldg. 
317 Main Street 
Boise, Idaho 83702 
208/384-3250 


Illinois Illinois Office of Collective Bargaining 
Executive Director 
523 West Jefferson 
Springfield, Illinois 62702 
217/782-3232 


Indiana Indiana Education Employment Relations Board 
Chairman 
301 State House 
Indianapolis, Indiana 46204 
317/633-5592 


Iowa Iowa Public Employment Relations Board 
Executive Director 
507 10th Street 
Des Moines, Iowa 50309 
315/281-3621 


Kansas Public Employee Relations Board 
801 Harrison 
Room 450 
Topeka, Kansas 66612 
913/296-3094 


Kentucky Department of Labor 
* Division of Labor Standards 
Commissioner of Labor 
Capital Plaza Tower 
Frankfort, Kentucky 40601 
502/564-4912 77 


Maine Board of Arbitration and Conciliation 
Chairman 
Freeport, Maine 04032 
207/623-3488 


Massachusetts State Board of Conciliation and Arbitration 
Chairman 
100 Cambridge Street 
Boston, Massachusetts 02202 
617/727-3454 


Michigan Employment Relations Commission 
Chairman 
1400 Cadillac Square Bldg. 
Detroit, Michigan 48226 
313/222-3070 


Minnesota Public Employee Relations Board 
Chairman 
537 Business Administration Bldg. 
University of Minnesota 
Minneapolis, Minnesota 55455 
612/373-4125 


Missouri State Board of Mediation 
Chairman 
P.O. Box 298 
Room 306 
Jefferson City, Missouri 65101 
314/751-3614 


Montana Department of Industry and Labor 
Labor Standards Division 
Administrator 
1331 Helena Avenue 
Helena, Montana 59601 
406/449-3472 


Nebraska Court of Industrial Relations 
Presiding Judge 
2413 State House 
Lincoln, Nebraska 69509 
402/432-4447 


Nevada Local Government Employee Management Relation Board 
215 East Bonanza Road 
Las Vegas, Nevada 89101 
702/385-0292 


New Hampshire 


New Jersey 


New Mexico 


New York 


North Dakota 


Oklahoma 


Oregon 


Pennsylvania 
rd 


Management-Employee Relations Commission 
Chairman 

1 Pillsbury Street 

Concord, New Hampshire 03301 

603/271-3181 


Division of Public Employment Relations 

New Jersey Public Employment Relations Commission 
Executive Director 

Labor and Industry Building 

Fitch Plaza, P.O. Box V 

Trenton, New Jersey 08625 

609/292-6780 


New Mexico State Personnel Board 
Chief of Labor Relations 

130 South Capitol 

Santa Fe, New Mexico 87501 
505/827-5201 


Public Employment Relations Board 
Research Division 

Director of Public Information 

50 Wolf Street 

Albany, New York 12201 
518/457-2676 


Department of Labor 
Commissioner of Labor 

State Capitol Building 
Bismarck, North Dakota 50801 


Public Employee Relations Board 
2516 S.W. 66th 
Oklahoma City, Oklahoma 73101 


Public Employee Relations Board 
Executive Secretary 

430 Summer Street, Northeast 
Salem, Oregon 97310 
503/378-3807 


Pennsylvania Labor Relations Board 

Executive Director 

1617 Labor and Industry Bldg. 

7th & Forster 

Harrisburg, Pennsylvania 17120 

717/787-4895 79 


Rhode Island 


South Dakota 


Vermont 


Washington 


Wisconsin 


State Labor Relations Board 
Chairman 

235 Promenade Street 
Providence, Rhode Island 02908 
401/277-2752 


Department of Manpower Affairs 
Division of Labor-Management Relations 
Director 

Motor Vehicle Bldg. 

Pierre, South Dakota 57501 

605/224-3681 


State Employee Labor Relations Board 
Chairman 

23 Conant Square 

Brandon, Vermont 05733 

802/247-6795 


State Labor Relations Board 
Chairman 

231 South Union Street 
Burlington, Vermont 05401 
802/863-6879 


State Department of Labor and Industry 
Commissioner 

State Office Bldg. 

Montpelier, Vermont 05602 
802/828-2286 


Washington State Personnel Board 
Director of Personnel 

600 South Franklin 

Olympia, Washington 98501 
206/753-5368 


Department of Labor and Industry 
Supervisor of Industrial Relations 
General Administration Bldg. 
Olympia, Washington 98504 
206/753-6311 


Wisconsin Employment Relations Commission 


Chairman 

30 West Mifflin Street 
Room 906 

Madison, Wisconsin 53703 
608 /266-1381 


B. National or Federal Level 


Assistant Secretary of Labor for Labor Management Relations 
Director, Office of Federal Labor Management Relations 


U.S. Department of Labor 


Washington, DC 20216 
301/427-7191 


Federal Labor Relations Council 


Room 7R48 

1900 E Street, N.W. 
Washington, DC 
202/632-6878 


Federal Mediation and Conciliation Service 
Director, Office of Arbitration Services 


2100 K Street, N.W. 
Washington, DC 
202/653-5290 


American Arbitration Association 


Atlanta, Georgia 30303 
Equitable Building 

100 Peachtree Street 
404/688-4151 


Boston, Massachusetts 02108 
294 Washington Street 
617/542-1071 


Charlotte, North Carolina 28218 
3235 Eastway Drive, Suite 205 
P.O. Box 18591 

704/568-5420 


Chicago, Illinois 60601 
180 N. LaSalle Street, Suite 1025 
342/346-2282 


Cincinnati, Ohio 45202 
Carew Tower, Suite 2308 
441 Vine Street 
513/241-8434 


Cleveland, Ohio 44114 
215 Euclid Avenue, Room 930 
216/241-4741 


Dallas, Texas 75201 
Praetorian Bldg., Suite 1115 
1607 Main Street 
214/748-4979 


Detroit, Michigan 48226 

City National Bank Bldg., Suite 1234 
645 Griswold Street 

313/964-2525 


Hartford, Connecticut 06103 
37 Lewis Street, Room 406 
203/278-6000 


Garden City, New York 11530 
585 Stewart Avenue 
516/222-1660 
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Los Angeles, California 90020 
443 Shatto Place 
213/383-6516 


Miami, Florida 33129 
2250 S.W. Third Avenue 
305/854-1616 or 854-1617 


Minneapolis, Minnesota 55402 
Foshay Tower, Suite 1001 

821 Marquette Avenue 
612/335-6545 


New Brunswick, New Jersey 08901 
96 Bayard Street 
201/247-6080 


New York, New York 10020 
140 West S5lst Street 
212/977-2090 


Philadelphia, Pennsylvania 19102 
1520 Locust Street, 12th Floor 
215/732-5260 


Phoenix, Arizona 85004 
Security Center, Suite 669 
222 N. Central Avenue 
602/252-7357 


Pittsburgh, Pennsylvania 15222 
221 Gateway Four 
412/261-3617 


San Diego, California 92101 

San Diego Trust & Savings Bank Bldg. 
Suite 909 

530 Broadway 

714/239-3051 


San Francisco, California 94104 
690 Market Street, Suite 800 
415/981-3901 


Seattle, Washington 98104 
Central Building, Room 330 
810 3rd Avenue 
206/622-6435 


Syracuse, New York 13203 
731 James Street 
315/472-5483 


Washington, DC 20036 

1730 Rhode Island Avenue, N.W. 
Suite 509 

202/296-8510 


White Plains, New York 10601 
34 South Broadway, Sth Floor 
914/946-1119 


Community Dispute Services of AAA 


Akron, Ohio 44308 
177 South Broadway St., Room 438 
216/762-8636 


Boston, Massachusetts 02108 
294 Washington Street 
617/542-2278 


Cleveland, Ohio 44114 
215 Euclid Avenue, Room 930 
216/241-4741 


Rochester, New York 14614 
36 West Main Street, Room 410 
716/546-5110 


San Francisco, California 94104 
690 Market Street, Suite 800 
415/981-3901 


National Representative Department/AAA 
Washington, DC 20036 

1730 Rhode Island Avenue, N.W., Suite 509 
202/296-8510 


Department of Education and Training Department of Education and Training 


Washington, DC 20036 Los Angeles, California 90020 
1730 Rhode Island Avenue, N.W., Suite 509 443 Shatto Place 
202/296-2533 213/383-6683 


Publishers of Arbitrators Qualifications Reports 


R.C. Simpson, Inc. 
P.O. Box 567 
Ridgewood, New Jersey 07451 


Il. PUBLISHERS OF ARBITRATION AWARDS 


A. American Arbitration Association 
140 West S5lst Street 
New York, New York 10020 


Publish: Arbitration in the Schools 
Labor Arbitration in Government 
Summary of Labor Arbitration Awards 


B. The Bureau of National Affairs, Inc. 
1231 25th Street, N.W. 
Washington, DC 20037 


Publish: Construction Labor Report 
Government Employee Relations Reporter 
Labor Arbitration Reports 
Retail/Services Labor Report 
White Collar Reports 


“i C. Commerce Clearing House, Inc. 
4025 W. Peterson Ave. 
Chicago, Illinois 60642 
Publish: Labor Arbitration Awards 
Public Employee Bargaining 
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D. Labor Relations Press 
P.O. Box 579 
Fort Washington, Pennsylvania 19034 


Publish: Florida Public Relations Reporter 
Indiana Public Relations Reporter 
New Jersey Public Relations Reporter 
Pennsylvania Public Relations Reporter 
Public Sector Arbitration Awards 
Labor Arbitration Index 


E. Prentice/Hall 


Publish: Industrial Relations Reporter 
Public Personnel Administration 


Appendix C 


TESTS APPLICABLE FOR LEARNING WHETHER 
EMPLOYER HAD JUST AND PROPER CAUSE FOR 
DISCIPLINING EMPLOYEE 


Few if any union-management agreements contain a definition of “just cause.” 
Nevertheless, over the years the opinions of arbitrators in innumerable discipline cases have 
developed a sort of “‘common law’ definition thereof. This definition consists of a set of 
guidelines or criteria that are to be applied to the facts of any one case, and said criteria are 
set forth below in the form of questions. 

A “no” answer to any one or more of the following questions normally signifies that just 
and proper cause did not exist. In other words, such “‘no” means that the employer’s dis- 
ciplinary decision contained one or more elements of arbitrary, capricious, unreasonable or 
discriminatory action to such an extent that said decision constituted an abuse of 
managerial discretion warranting the arbitrator to substitute his judgment for that of the 
employer. 

The answers to the questions in any particular case are to be found in the evidence 
presented to the arbitrator at the hearing thereon. Frequently, of course, the facts are such 
that the guidelines cannot be applied with precision. Moreover, occasionally, in some par- 
ticular case an arbitrator may find one or more “‘no” answers so weak and the other, ‘“‘yes”’ 
answers so strong that he may properly, without any “political” or spineless intent to “split 
the difference’ between the opposing positions of the parties, find that the correct decision 
is to “‘chastize”’ both the company and the disciplined employee by decreasing but not nul- 
lifying the degree of discipline imposed by the company - e.g., by reinstating a discharged 
employee without back pay. 

It should be clearly understood also that the criteria set forth below are to be applied to 
the employer’s conduct in making his disciplinary decision before same has been processed 
through the grievance procedure to arbitration. Any question as to whether the employer 
has properly fulfilled the contractual requirements of said procedure is entirely separate 
from the question of whether he fulfilled the ““ccommon law” requirements of just cause 
before the discipline was “‘grieved.” 

Sometimes, although very rarely, a union-management agreement contains a provision 
limiting the scope of the arbitrator’s inquiry into the question of just cause. For example, 
one such provision seen by this arbitrator says that “‘the only question the arbitrator is to 
determine shall be whether the employee is or is not guilty of the act or acts resulting in his 
discharge.’ Under the latter contractual statement an arbitrator might well have to confine 
his attention to Question 5 below - or at most to Questions No. 3, 4 and 5. But absent any 
such restriction in an agreement, a consideration of the evidence on all seven Questions (and 
their accompanying Notes) is not only proper but necessary. 
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The Questions 


1. Did the company give to the employee forewarning or foreknowledge of the possible 
or probable disciplinary consequences of the employee’s conduct? 

Note 1: Said forewarning or foreknowledge may properly have been given orally by 
management or in writing through the medium of typed or printed sheets or books of shop 
rules and of penalties for violation thereof. 

Note 2: There must have been actual oral or written communication of the rules and 
penalties to the employee. 

Note 3: A finding of lack of such communication does not in all cases require a “no” 
answer to Questions No. |. This is because certain offenses such as insubordination, coming 
to work intoxicated, drinking intoxicating beverages on the job, or theft of the property of 
the company or of fellow employees are so serious that any employee in the industrial 
society may properly be expected to know already that such conduct is offensive and heavily 
punishable. 

Note 4: Absent any contractual prohibition or restriction, the company has the right un- 
ilaterally to promulgate reasonable rules and give reasonable orders; and same need not 
have been negotiated with the union. 


2. Was the company’s rule or managerial order reasonably related to (a) the orderly, ef- 
ficient and safe operation of the company’s business and (b) the performance that the com- 
pany might properly expect of the employee? 

Note: If an employee believes that said rule or order is unreasonable, he must 
nevertheless obey same (in which case he may file a grievance thereover) unless he sincerely 
feels that to obey the rule or order would seriously and immediately jeopardize his personal 
safety and/or integrity. Given a firm finding to the latter effect, the employee may properly 
be said to have had justification for his disobedience. 


3. Did the company, before administering discipline to an employee, make an effort to 
discover whether the employee did in fact violate or disobey a rule or order of management? 

Note 1: This is the employee’s “day in court” principle. An employee has the right to 
know with reasonable precision the offense with which he is being charged and to defend his 
behavior. 

Note 2. The company’s investigation must normally be made before its disciplinary deci- 
sion is made. If the company fails to do so, its failure may not normally be excused on the 
grounds that the employee will get his day in court through the grievance procedure after 
the exaction of discipline. By that time there has usually been too much hardening of posi- 
tion. In a very real sense the company is obligated to conduct itself like a trial court. 

Note 3: There may of course be circumstances under which management must react im- 
mediately to the employee’s behavior. In such cases the normally proper action is to sus- 
pend the employee pending investigation, with the understanding that (a) the final dis- 
ciplinary decision will be made after the investigation and (b) if the employee is found inno- 
cent after the investigation, he wil be restored to his job with full pay for time lost. 

Note 4: The company’s investigation should include an inquiry into possible justification 
for the employee’s alleged rule violation. 


4. Was the company’s investigation conducted fairly and objectively? 

Note 1: At said investigation the management official may be both “prosecutor” and 
“judge”’, but he may not also be a witness against the employee. 

Note 2: It is essential for some higher, detached management official to assume and con- 
scientiously perform the judicial role, giving the commonly accepted meaning to that term 
in his attitude and conduct. 

Note 3: In some disputes between an employee and a management person there are not 
witnesses to an incident other than the two immediate participants. In such cases it is par- 
ticularly important that the management “‘judge” question the management participant 
rigorously and thoroughly, just as an actual third party would. 


5. At the investigation did the “judge” obtain substantial evidence or proof that the 
employee was guilty as charged? 

Note 1: It is not required that the evidence be conclusive or “beyond all reasonable 
doubt.” But the evidence must be truly substantial and not flimsy. 

Note 2: The management ‘“‘judge” should actively search out witnesses and evidence, not 
just passively take what participants or “volunteer” witnesses tell him. 

Note 3: When the testimony of Opposing witnesses at the arbitration hearing is irrecon- 
cilably in conflict, an arbitrator seldom has any means for resolving the contradictions. His 
task is then to determine whether the management “‘judge” originally had reasonable 
grounds for believing the evidence presented to him by his own people. 


6. Has the company applied its rules, orders and penalties evenhandedly and without dis- 
crimination to all employees? 

Note 1: A “‘no” answer to this question requires a finding of discrimination and warrants 
negation or modification of the discipline imposed. 

Note 2: If the company has been lax in enforcing its rules and orders and decides 
henceforth to apply them rigorously, the company may avoid a finding of discrimination by 
telling all employees beforehand of its intent to enforce hereafter all rules as written. 


7. Was the degree of discipline in a particular case reasonably related to (a) the 
seriousness of the employee’s proven offense and (b) the record of the employee in his ser- 
vice with the company? 

Note 1: A trivial proven offense does not merit harsh discipline unless the employee has 
properly been found guilty of the same or other offenses a number of times in the past. 
(There is no rule as to what number of previous offenses constitutes a “good”, a “fair” or a 
“bad” record. Reasonable judgment thereon must be used.) 

Note 2: An employee’s record of previous offenses may never be used to discover 
whether he was guilty of the immediate or latest one. The only proper use of his record is to 
help determine the severity of discipline once he has properly been found guilty of the im- 
mediate offense. 

Wote 3: Given the same proven offense for two or more employees, their respective 
records provide the only proper basis for “‘discriminating’’ among them in the administra- 
tion of discipline for said offense. Thus, if employee A’s record is significantly better than 
those of employees B, C, and D, the contpany may properly give A a lighter punishment 
than it gives the others for the same offense; and this does not constitute true discrimina- 


tion. 
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Note 4: Suppose that the record of the arbitration hearing establishes firm “‘yes” answers 
to all the first six questions. Suppose further that the proven offense of the accused 
employee was a serious one, such as drunkenness on the job; but the employee’s record had 
been previously unblemished over a long, continuous period of employment with the com- 
pany. Should the company be held arbitrary and unreasonable if it decided to discharge an 
employee? The answer depends of course on all the circumstances. But, as one of the 
country’s oldest arbitration agencies, the National Railroad Adjustment Board, has pointed 
out repeatedly in innumerable decisions on discharge cases, leniency is the prerogative of 
the employer rather than of the arbitrator; and the latter is not supposed to substitute his 
judgment in this area for that of the company unless there is compelling evidence that the 
company abused its discretion. This is the rule, even though an arbitrator, if he had been the 
original “‘trial judge,” might have imposed a lesser penalty. Actually the arbitrator may be 
said in an important sense to act as an appellate tribunal whose function is to discover 
whether the decision of the trial tribunal (the employer) was within the bounds of 
reasonableness above set forth. In general, the penalty of dismissal for a really serious first 
offense does not in itself warrant a finding of company unreasonableness. 
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